


LIBRARY OF 

ECONOMICS AND POLITICS. 

EDITED BY 

RICHARD T. ELY, Ph.D., LI..D. 




LIBRARY OF ECONOMICS AND POLITICS- 

KICHARO T. KLY, Ph.D., Editor. 


NUMHEK TWO 


THE 

REPUDIATION OF STATE DEBTS 

A STUDY 

IN TUB FINANCIAI. HISTORY 


MISSISSIPPI, FI.ORIDA, ALABAMA, NORTH CAROLINA, SOUTH 
CAROLINA, GKORI.IA, LOLHSlAxVA, ARKANSAS, 
TENNESSEE, MINNESOTA, MICHI- 
GAN, AND VIRGINIA. 


RY 

VVJLITAM A. SCOTT, Pii.D., 

Assi.st’am- PkufksoOk riF Poi.iticaL Er-iNOMY in riiK I.Lm vkio-itv 

OK WrSfO.NSI.V. 


NEW yOUK: .^6 East Fourtefntii .Street! 

THOMAS Y. CROWELT, & CO. 

BOSTON : loo _ jrchase Street. 



By 


'r. Y. Ck*>wki.i.. & Co. 



Tiik present monograph consists of chapters 
T., II., and VII. of a book which was presented 
in manuscript one year ago to the Johns Hopkins 
University as a Doctor’s thesis, and which has 
just been pid^lished by T. Y. Crowell & Co. "I he 
character of the remaining chapters is explained 
in the preface which follows. The selections 
herewith presented arc representative of the 
booky and are separately published feu- the Johns 
Hopkins University in order to meet the require- 
ments for printing a Doctor’s tliesis. 




PREFACE. 


The field of financial histoiy whicli is covered 
by this volume lias been lieretofore loft almost 
entirely uncultivated by students of* Amojican 
finance. With the exception of an article by 
Hon. R. P. Porter in the Iniernatimial lievieiv . 
for November, 1880, and another contiibuted to 
‘‘Lalor’s Cyclopiedia,” by Geoige Walton Green, 
and afterwards expanded by tlic Society for Polit- 
ical Education, as Economic Tract No. 11, very 
little has been written upon it. Neither of these 
artic^ps furnishes a statement of facts complete^ 
and exhaustive enouifh to forhi the basis* of ac- 
curate scieiftific judgments, and both «f them omit 
tj^ discussion of important qitestions. 

The [Present volume treats of four iiyiin topi^sT 
Chapter 1. jneseiits those fe^^tures of our consti- 
tutional law, state and national, which Ijpar upon 
the subject of the repudiation of State debts, and 
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leads ter the conclusion that the holder of a repu- 
diated bond has ^^iio efficient means for enforcing 
the payment of his dues; Chapters II. to VI., inclu- 
sive, describe with considerable detail the history 
of the various acts of repudiation passed by the 
twelve States named on the title-page; Chapter 
VII. attempts a scientific interpretation and ex- 
planation of tlie facts presented; and the closing 
chapter contains a ciitical discussion of various 
remedies for the evil of State defalcation and 
financial (fishonesty. 

Tlie term repudiation as herein employed in- 
cludes cases of the “scaling” of debts and of 
refusal to pay bonds which were not valid obliga- 
tions of the States, either from a moral or a legal 
standpoint. It may perhaps be objected that such 
an extension of tlie term is not justified by ordi- 
nary usage ; and that the compromise of a debt on 
j terms which reduce the principal and interest, or 
the refusal to pay'bonds which are claimed to rep- 
resent a just 4ebt but do not^ cannot in justice be 
termed lepudiatioju. Though the author has no 
desire to i^ttempt to justify so broad an extension 
of the meaning of the term on grounds of deriva- 
tion or ufiage, it has seemed to him proper to use 
it on the title-page and elsewhere as generally and 
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broadly descriptive of the class of financial acts 
herein treated. 

! 

I am under special obligations to Mr. J. R. 
Berryman, Librarian of the SUite Law Library 
of Wisconsin, and to the officials of tlie State 
Historical Library of Wisconsin, and of tlie Con- 
gressioiial Library at Washington, for their kind- 
ness in placing freely at my disposal .the documents 
without a study of whicli tliis book would have 
been impossible; also to Mr. Charles N. Gregor3% 
and Mr. l)avi<l Kin ley, of Madison, Wis^ for read- 
ing parts of my manuscript and making many val- 
uable suggestions. 

WfLLiAM A. Scott. 


Madison, Wis., April 7, 1893. 
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THE CONSTITUTIONAL AND LEGAL 
ASPECTS OF REPUDIATION. 




REPUDIATION of STATE DEBTS. 


CHAPTER I. 


THE CONSTITUTIONAL AND LEGAL ASPECTS OE 
IlEPUDIATION. 

The study of the chapter of financial history 

which constitutes tlie subject of this book, properly 

begins with an investigation into the rights lyid 

privileges of the States of tlie American Union 

relative to the payment or non-payment of their 

debts. We naturally ask at the very outset 

whetiier repudiation is in any way connected with 

the defec^Jbs in our constitutional and legal system, 

or whether it has happened in spite of the best 

possible laws. ^ , 

The Federal Constitution and Ahe laws of tlie 

States thenjselves are the sources whence an answer 

to these questions must be derived. wUl begin 

with the former. * 

As originally adopted, tlie Constitution pf the 

United States contained two provisions wljich have 
» 

3 
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a bearing on this subject/ One, in Section 10 of 
Article I., prohibits a State from passing any law 
"Minpairiiig the obligation of contracts,” ami the 
other, in Se.ction 2, Article III., provides that the 
judicial power of the United States shall extend 
“to controversies between two or more States; 
l)ctween a State and citizens of another State; 
between citizens of different States ; between citi- 
zens of the same State claiming lands under grants 
of diffei'ont States; and between a State or the 
citizens thereof and foreign States, citizens, or 
subjects.” 

Thc‘ meaning of these two clauses in the present 
connection at fii'st sight seems clear. The casual 
reader, uninitiated in the technicalities of the law, 
would alhrni unhesitatingly that the first one made 
it unlawful for a State to repudiate her just debts, 
and that the second one provided that in case she 
did thus incriminate herself, she could be brought 
to justice before tlie federal courts. However, a 
more careful examination of tlie precise language 
used in the “contract clause,” as the first one is 
called, reveals several difficulties. In the first 
placef, it does not expressly state whether the con- 
tracts referred to are those of private individuals, 
of States, or of both. The natural inference is 
that it,vefei*s to all contracts by whomsoever made ; 
but the “ natiUralanference” is not always the one 
which interested parties draw. The next cjuery 
concerns the meaning of the expression the “ obli- 
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igation of contracts.” What is the obligation of a 
contract? This being explained, wS ask in tlie 
third place, in what ways can the obligation of a 
contract be violated? These difficulties niiist be 
removed Jjefoi e wo can be sure of ^he precise bear- 
ing of the clause in question on the subject under 
discussion. , 

Regarding the kinds of contracts referred to, — 
whether State or individual, or both, — the decis- 
ions of the Supreme Court leave no room for 
doubt. They are unanimous in the declaration 
that the clause includes cases to which a State isj a 
party. The following are examples of thes(j decis- 
ions ; In the case of the State of New Jersey v. 
Wilson^ the statement is made that the c.ontract 
clause of the Constitution “extends to contracts 
to which a State is a party as well as to contracts 
between individuals.” In Providence Bank Hil- 
lings ^ these words are used : It has “been settled 
that a contract entered into l)ct^^'cen a State and 
an individual is as fully protec t(;d by the tenth sec- 
tion of the first article of the ("oiistitution as a 
contract behvecn two individuals.”^ The decision 
in the case of Green v. Biddle states that “thci 
Constijbution of the United States embraces all con- 
tracts, executed or executory, whetlicr between in- 
dividuals, or between a State and individuals ; and 
that a State has no more power to impair an obli- 


» 7 Cranch. 164, 166, « 4 Put. 514, 560. » 8 Whmt. 1, 8-t? 
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gation into wbi<3li slie liersclf has entered than she^ 
can tlie contr/tets of individuals.” These and other 
decisions ^ which might l)e quoted leave no doubt 
concerning tlic constitutional limitation of j Me right 
of States to iirgpair contracts into which they have 
entered. 

The meaning of the phrase “.obligation of con- 
tracts ” is settled by the following declarations ^of 
the Supreme Court : “ The obligation of a contract 
consists in its binding force on the party who makes 
it. This depends on the laws in existence when it 
is made; tliese are necessarily referred to in all 
contracts, and form a part of them as the measure 
of the obligation to perforin them by the one party, 
and the right acquired by the otlicr.”*^ Again it 
says : “ The obligation of a contract, in the consti- 
tutional sense, is the means provided by law by 
which it can be enforced, by which the parties can 
be obliged to perform it.” ^ 

These decisions clearly indicate that the value 
of the contract clause depends upon other laws , 
namely, those which provide for the enforcement 
of contracts. *If a State owes a debt, her obliga- 
*tion seqms to depend entirely upon the laws in 
existence for th^^ enforcement of contracts against 
States. If there are no such laws, tfie contract, 


' Woodruff V. Trafinall, 10 How. 190, 207 ; and Wolf v. X^ew 
Orleans, 103 U. S. 358, 3(17. 

2 MftCracken v. Hayward, 2 How. 608, 612. 

Louisiana u. Now Orleans, 103 U. S* 203, 206. 
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though legal, is really worthless if the State sees 
fit to disregard its provisions. 

An additional light is thrown upon the meaning 
and significance of the clause in question by the 
decisions of the Supreme Court, wlych define the va- 
rious methods by which it maybe violated. It lifis 
l>een well established by the precedents of this court 
that a State may change her remedy for enfoicing 
contracts, provided she furnishes in the new as efli- 
cient a one as the old.^ There is surely notliing 
in the contract clause itself which could prevent this. 
It simply insists that a change of remedy shall not 
impair the contract. In (ictual practice, however, 
it has been very ditticult to draw closely the line 
lie tween those changes of remedy which impair 
contracts and those which do not. The Supreme 
Court has recognized this difficult}'^, and in the 
main has ^succeeded in protecting the right of 
contracting parties to lus efficient a remedy as ex- 
isted when the contract was made. The following 
quotation will indicate the practice of the Supreme 
('ourt on this point. In the case of lironson v. 
Kinzie,^ Chief Justice Taney said: ^‘It is manifest 
that the obligation of a contract, and the i'ights of» 
a party under it, may in effect Ve destroyed liy 
denyfng a r^emedy altogether, or may be seriously 


1 Antoni r. Greenhow, 107 U. S. 700f Mason v. Hailo^ I'J 
Wlieat. 370; Bronson r- Kinzie, 1 How. 311; Van Hoffmann. 
*City of Quincy, 4 AVall. 535; Louisiiuia v. Pilsbury, 105 c! S. 278. 
* See above. * 
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impaired by bunleiiiiig the* proceedings with new 
conditions and restrictions, so as to make tlie rem- 
edy liardly worth pnrsning. And no one, we pre- 
sume, would say that there is any substantial 
difference betwjticn a retrospective law declaring a 
particular contract or class of contracts to be aln'o- 
gated and void, and one which t^ok away all rem- 
edy to enforce them, or encumbered it with condi- 
tions that rendered it useless or impracjticable to 
pursue it. ()jie of the tests that a contract has 
been impaired is that its value has by legislation 
been diminislied. It is not by the Constitution to 
be impaired at all. This is not a question of de- 
gree or manner or cause, but of encroaching in any 
respcict on its obligation, dispensing with any part 
of its force.” ^ 

Tlie intent of the Court to preserve the clause 
with all its force was well exjnessed by Justice 
Strong in Murray v. Charleston,’^ when he said : “It 
is one of tlie liighcst duties of this Court to take 
care that tlie prohibition (agaijist impairnieiit of 
contracts) shall neither be invaded noi\, frittered 
awliy. Cornplt^te effect must be given to it in all 
«its sjiirit.” In spite of these strong statements, 
however, in one important case in whicli a State 
atienqited to evade her obligations by changing the 
remedy for tlieir enforcement, the Court gave 
so loose and broad an interpretation to this right 

» S How. 301, a27. 

2 IK) U, S. 4;’.2, 4:58. 
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that the State was hWe to accoinplisli lioi* pur- 
pose.^ ^ 

In view of these decisions of the Supreme Court, 
there can Ik? no doubt concerning the meaning of 
the clause in question. It certainly refers to the 
contracts of States as well as to those of individu- 
als, and it lays upon tlie former a strong moral obli- 
gation to pay their just debts, lly itself, however, 
the clause is nothing more than a statement of what 
ought not to be done. It provides no means of 
preventing the repudiation of debts, and even when 
such means are nominally provided l)y statute, tlie 
decision of the Suj)remc Court to the elTect tliat a 
remedy may be changed, provided in so doing the 
contract be not im})aired, may give rise to techni- 
calities under cover of which a dishonest State may 
escape her just obligations. 

At this point it bceomes nccessaiy to inquire 
concerning the remedies j)rovided for the enforce- 
ment of the contracts of delinquent States. The 
al)ility of the defrauded creditor to obtaiji his 
rights depends entirely upon these. As we have 
seen, a State has no legal or moml rigid to iVfusc 
to pay her just debts; bid tlic question of* impor- 
tance is, what can be done in case* slic does refuse. 

The chuise — quote<l above from llie Constittltion 
as originally adopted — seemed to im[)l y that a delin- 
quent State could be brought kdore the bar of the 
Supreme Coui t under sucli circumstances. This 

I See Virginia Coupon Cusos, clia[». 0, i». ]8<>. 
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would certainly have been a*first step towards an 
efficient remedy. But this interpretation of the 
clause was (piestioned even before the Constitu- 
tion was adopted. A controversy on this very point 
was cairied on in the States when this ^instru- 
ment was being discussed with a view to adoption. 
It was ui-g(!d by many that it authorized any citi- 
zen of tlie United States to arraign any of the 
States ex(;ept his own at the bar of the Supreme 
('ourt. Patrick Henry was a prominent represen- 
tative of tliis party, and he said that the expression 
‘‘controversies between a State and citizens of an- 
other State” a|)plied to all controversies, whether 
the State were plaintiff or defendant. Opposed to 
lum were such statesmen as Madison, Marshall, and 
Hamilton, wlio claimed that a State could not be 
sued without her consent, and that the clause in 
question applied only to the States as plaintiffs. 
The question in dispute did not come before the 
Supreme Court until 1793. In that year Georgia 
was arraigned by one Chisholm,^ mucli to lier em- 
barrassment and disgust, and the Supreme Court 
decided that th6 case was proper and wdthin its 
jurisdietiop as defiiuid by Section 2, Article III. of 
the Constitution. ^ In other words, it supported the 
proi^osition that an individual could arraign a State 
before tke bijr of the Supreme Court. 

This decisio:i caivsed much excitement and dis- 
content, througliout the country. The legislature 
1 2 Dallas, 410. 
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of Georgia was furious, and at once passed an act 
condeinniiig to death without beueiit of clergy, 
any marshal of the United States, or other person, 
who should presume to serve any process against 
that S^ite at the suit of an individual; ” and when 
the State of Massachusetts was sued soon after. 
Governor Ilanuock convened the legislature, and 
tliat bod}" resolved to take no notice of the suit. 
The substantial result of this decision was agita- 
tion for an amendment to the Constitution. Hie 
next session of (kmgrcss took the matter under 
consideration, and passed by a large majority what 
is now known as the eleventh amendment. The 
State legislatures without exce[)tion subsequently 
confirmed it. It provides that “the judicial power 
of the United States shall not be construed to 
extend to any suit in law or equity commenced or 
prosecuted against one of the United States by 
the citizens of another State, or liy citizens or sul)- 
jeets of any foreign State.” In speaking of this 
amendment in the case of Florida v. Geoi •gia* Mr. 
Justice* Campbell said: “Various atUnnpts were 
made in both bianclies of Conjfi-ess to limft the 
operation of the amendment, but witl^/iut effeut. 
It WAS accepted, without the alteration of a letter, 
by a vot^. of twenty-three to two in tlie Senate, 
and eighty-one to nine in the I louse, of Represen- 
tatives, and received the assent of the State legis- 
l^atures. Georgia ratified the amendmeut as an 
' 17 Howard, 620. 
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explanatory ai;ticle, her legislature concurring 
tlierewitli, deeming tlie same to be the only just 
and true coiistruction of the judicial power by 
wliicli the rights and digjiity of the several States 
can be effect secured. Thus the supreme 
constitutional jurisdiction of the United States, 
the concurrent action of Congress and the State 
legislatures, expressing a consent almost unani- 
mous, corrected the opinion of the Sujueine Court, 
and intercepted its final judgments in these cases 
by declaring that the Constitution should not be 
so cS[>nstrued as to allow them.” 

This amendment brings us })ack again to the 
original question, — What remedy lias the holder 
of a roiuidiated bond against the State which is his 
debtor? If he cannot bring suit against her, what 
possible method remains by which he may enforce 
Ills rights ? Practically, none. The Supreme 
Court, however, has made desperate efforts to 
provide one or more, and these must now be ex- 
amined, although their real utility is exceedingly 
small. This court has decided, among other '*things, 
that tlie eleventh'*amendment applies only to cases 
bK>ught by individuals against States, and not to 
cases brought b}^ States against individuals. .By 
virtue of this decision, tlie federal courts may 
serve as shield for the protection of the individ- 
ual when the State Attempts to prosecute him un- 
justly, but it cannot lielp him when the State has, 
already done him a wrong, and he seeks redress. 
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This point was elabo]*ated by Chief Justice Mar- 
shall in the case of Cohens ik Virgin ii?J In this case 
the State sued Cohens for negotiating United States 
lottery tickets on the basis of a Virginia statute 
wliich forbade the sale of such tickets in the State. 
The State courts found him guilty, and fined him. 
The case was bn)ught before the Supreme Court 
on a writ of error, and in arguing the writ it was 
claimed that cases l)etwcen a State and one of lier 
own citizens were luiver intended to be cognizable 
in the federal courts. In reply to this, Cliief Jus- 
tice Mai'shall said : “ This is very ti ne, so far as 
jurisdiction depends on the character ol 1110 par- 
ties ; and the argument would have great fon^e 
if urged to prove that tliis court coidd not es- 
tablish the demand of a citizen upon tlie State; but 
it is not entitled to the .same force when urged to 
prove that this court cannot in([uire whether the 
Constitution or laws of the United States iirotect 
a citizen from prosecution instituted against liim 
l)y a State.'’ To establLsli the same point, the (\ase 
is suppvsed of an export duty being levied by a 
State. “If a citizen should pay nuch a tax,’? said 
the Chief Justice, “and then sue tlie State for tlie 
recovery of his money, the fe<Jeial (*ourts could 
not* protect him. But if he refused to pa}> the 
duty, and the State attempted to levy jipon his 
property or entered upon judicial ^ proceedings 
against him, the courts of the United States could 


* r, Wlieat. 391. 
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restrain the vState and shield the man from harm.” 
In summing u’J) his argument, Chief Justice Mar- 
shall said; “ The amendment, therefore, extends to 
suits commenced or prosecuted by individuals, but 
not to those brought by States.” - Justice Mat- 
thews in the case of Poindexters. Greenhow^ con- 
curred in this opinion in the following passage 
quoted from his decision : “ This immunity from 
suit secured to the Sbites is undoubtedly a part of 
the (Nmstitution of equal authority with every 
other, but no greater, and to be construed and 
applied in harmony with all the provisions of that 
instrunidnt. That immunity, however, does not 
exempt the State from the operation of the consti- 
tutional provision that no State shall pass any law 
impairing the obligation of contiaets ; for it has 
long been settled that contracts between a State 
and an individual are as fully protected by the 
Constitution as contracts between individuals. It 
is true that no remedy for a breach of its contract 
by a State by way of damages as comi)ensation, or 
by means of process to compel its performance, is 
open,* under the Gonstitution, in the courts of the 
United' States by a direct suit against the State 
itself on the par^^ of the injured party, beigg a 
citizen of another State, or a citizen or spbject’ of 
a foreigiuState. But it is equally true that when- 
ever in a controversy between parties to a suit, of 
which these courts have jurisdiction, the question^ 

* 114 u. S. 2»5. 
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arisen upon the validity of a law ly a State im- 
pairing the obligation of its contract, the juris- 
diction is not thereby ousted, but must be exercised 
with whatever legal consequences to the rights of 
the litigants may be the result o^ the determina- 
tiom” ^ 

In view of the^e decisions it cannot be doubted 
that States can be brouglit before the federal courts 
in suits which tliey themselves connnence, but it 
is doubtful whether this fact is capable of bring- 
ing much consolation to holdeis of repudiated 
bonds. Only under exceptional circumstances can 
they find relief in this fact, for it is seldom that 
tlie repudiation of debts by a State compels her to 
bring suit against [)ersons. Such a case, however, 
occurred in Virginia. Tlio State had made the 
coupons of her bonds receivable for taxes and other 
dues; and, after her repudiation, she jefused to 
receive them, and levied upon the property of those 
who refused to pay after making a tender of their 
coupons. This was a case in point; and the Su- 
preme Court declared that a tender of tlie coupons 
released the citizen from further t)bligation, and 
that the law forbidding the receipt of cou{)ons for* 
taxes was unconstitutional. % 

1 See besides, in ooiifirirnition of this point, Fletcher r. Peck, 6 
Cranch. 87; Now Jersey v, Wilson, 7 Cranch. 1S4; \xrcon v. Bid- 
dle, 8 Wheat. 1, 84; Provideni-^ Bank v. Billings, 4 Pet. 614; 
Woodruff V. Trapiiall, 10 How. liiO; Wollf v. New Orleans, 103 
u.^358; JeffersoH Branch Bank v, Skelly, 1 Black, 436. ^ 

3 Poindexter v. Greeuhow, 114 U. S. 270. * 
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A second ^’ource of relief to individuals under 
certain circuinstances is suggested in those passages 
of the decisions quoted wliich make it possible for 
tlie Suprenuf Court to decide upon the constitu- 
tionality of State laws whicli may be involved in 
suits which come under its jurisdiction. If a State 
law is once declared unconstitutional ])y the Su- 
[u eine Court, it no longer possesses binding force, 
and cannot be referred to by courts in deciding 
cases, 01- be pleaded as prohajtion by State oflicers 
whose acts may be called in questioii by injured 
persons. In the case of Louisiana r. Pilsbury,^ it 
was held that the legislation of a State impairing the 
obligation of contracts made under her autliority 
is null and void ; and the courts, in enforcing the 
contracts, will puisne the same course and ajqdy 
the same remedies as though such invalid legisla- 
tion had never existed. This applies to laws em- 
bodied in State cr)nstitutions as well as to statute 
laws, for the Supremo Court has repeatedly held 
that the constitution of a State is a law within 
the meaning of the jiroliibition that no State shall 
pass a law impairing the obligation of contracts.^ 
‘This provision, which may be regaided as a part 
of our constituti )nal hiw% has an important bearing 

1 m U. S. 278. 

2 Mo. R.R. Co. v. McCl.uro, lO Wall. 511; Meehan- 
ie$ & Tniders’ Bunk vf Thonnis, 18 How. 384; ^Vhitev. Hart, iJ 
Wall. 640; Detinaa r. Merchants’ Mut. Ins. Co., 14 Wall, 681*, 
Gunn r. Barry, 15 Wall. Old; Davis v. Gray, 18 Wall. 203; 

V. Volico Jury, 118 U. S. 131. 
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•on the subject under discussion whc^i considered 
in connection with the right of individuals to sue 
State officers in oases in wliicli tlicy could not sue 
the States directly. This right inheres^in precisely 
those casgs in which a Stato officer ^attempts to en- 
force an iinconstitiitioiuil law. Siudi a law docs 
not exist, aceordii\g- to the intcrpi'Ctation put upon 
the Constitution l)y the Supreme Court; and an 
officer who attempts to enforce it makes himself 
liaVde to the charge of misdemeanor, and may be 
prosecuted and punished. 

It has been claimed^ that in all eases in^which 
the eleventh amendment prohibits a State from 
being made a party defendant to a suit, suit may be 
brought against the ofticei’s intrush^d with (he ex- 
ecution of the law; but it is hardly possible to suj)- 
port this claim with clear evidence <lrawn from the 
decisions of the Su[)reme Court. Tlie eases usu- 
ally referred to in support of this view do not 
authorize so broad a generalization. In the lead- 
ing one, that of Osborn r. Unitcid Slates Bank 
(9 Wheat? 738), suit was brought to restrain tjie 
auditor of the State of Ohio fron/ levying a tax 
upon th(i United States Bank in jmrsnanco of a 
statute, of the State ordering suchh tax to be col- 
lected! It, was claimed by the defendants that 
the case could not be entertained by tli^e Sif][)renTe 
Court oil account of the prohibiflon contained in 

j-*D. H. Cliamberliiin on “ Tl»« Consl itutionality o£ ilfepud.i|i- 
tlon,** ill North American Iter lew for Marcb,1884. * 
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the* eleventl^ amendment.* In answer to this the* 
Court said : “ Tlie objection is that, as the real 
party cannot be brought before the Court, -a suit 
cannot be {sustained against the agents of that 
I>arty ; and cases have been cited to show that a 
Court of Chancery will not make a decree unless 
all those who are substantially interested be made 
parties to the suit. This is certainly true where 
it is ill the power of the jdaintiff to make them 
parties; but if the person who is theieal principal, 
the person who is the true source of the mischief, 
by whose power and for whose advantage it is 
done, i>e liirnself above the law, be exempt from 
all judicial process, it would be subversive of the 
best established principles to say that the laws 
could not afford the same remedies against the 
agent employed in doing the wrong which they 
would afford against him could liis principal be 
joined in the suit. 

In the case of Davis v. Gray (16 Wall. 203) this 
decision was confirmed in tlie following words: — 

“ (1) A circuit court of the United States in a 
proper case in equity may enjoin a State officer from 
..executing a State law in conflict with the Consti- 
tution or a statiijte of the United States, when such 
execution will violate the rights of the complainant. 

WJiere the State is concerned, the State 
should be made sif' party if it could be done ; that 
it cannot be done is a sufficient reason for the omis- 
sion to do it, and the court may proceed to decree 
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against the officers of ilm State in all respects as if 
the State were a party to the 1 ‘eeord.”' 

A second confirmation of thi»s opinion was made 
in the case of Board of Liquidation et al. v, 
McComb (92 U. S. 531) in tlie following words: 
“On this* branch of the subject tlie*mnuerous and 
well-considered cases heretofore decideil by this 
court leave little to l)C said. The objections to 
proceeding against State officers by mandmnus or 
injunction are: first, that it is, in elTect, proceed- 
ing against the State itself; and, secondly, that it 
interferes with the oHicial disci-etion vested in the 
officers. It is conceded that neither of thesc*things 
can be done. A State, without its consent, cannot 
be sued by an individual j and a court cannot sub- 
stitute its own discretion for that of executive 
officers in matters belonging to the proper jurisdic- 
tion of the latter. But it has biieu well settled 
that when a plain official duty, requiring no exer- 
cise of discretion, is to be perfoiined, and per- 
forinance is refused, any person who will sustain 
personal ipjury by such refusal may have a manda- 
mus to compel its performance ; |f.nd wlicn sficli 
duty is threatened to be violated by some positive^ 
official act, any person who will i^ustain pei-sonal 
injury thereby, for which adequate compensation 
cannot be had at law% may have an injuncVion to 
prevent it. In such cases the wvits of mandamus 
and injunction are somcwlKit coirelative to eacli 
oth'ei*. In either case, if the ollicer p\ead the 
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auiliority of an uiiconstit-utional law for the non-^ 
performance' or violation of his duty, it will not 
prevent the issuing of the writ. An unconstitu- 
tional law will be treated by the courts as null and 
void.” 

That the Supreme Court did not intend in these 
cases to lay down th(i principal tliat State officers 
may be made parties defendant to a suit in all cases 
in which the State could not be sued is evident 
from tlie decision in the case of liOuisiana v. duinel 
(107 U. S. 711), in whicli the above-mentioned 
cases are reviewed, and the following statement 
subveisive of the prin(d|»le mentioned is made : 
“ The remedy sought, in order to be complete, 
would recpiirc the court to assume all the execu- 
tive authority of the State, so far as it related to 
the cnforcenicjit of this Jaw, and to supervise tlie 
conduct of all })ersons cJiarged with any official 
duty in respect to tlio levy, collection, and disburse- 
ment of the tax in question until the bonds, prin- 
ci[)al and interest, were j)aid in full, and that, too, 
in a proceeding in which the State, as a fate, was 
not and could pot be made a party. It needs no 
argiwnent to show that the jiolitical power cannot 
be thus ousted yf its jurisdiction, and the judiciary 
sftt in its idace. Wlien a State submits -itself, 
without reservation, to the jurisdiction of the 
court in a particylar ease, that jurisdiction ma} be 
iised to give full effect to what the State has, by its 
aqtivd submission, allowed to be done; and if the 
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law permits coercion ot the public officers to en- 
force any judgment tluit may be rendered, tlien 
such coercion may bo employed for that purpose. 
But this is very far from authorizing the court, 
when a State cannot be sued, Lo set ii[» its juris- 
diction over the officers in chargb of the public 
moneys, so as to control them, as against the polit- 
ical power in tlieir administration of tlie li nances 
of the State.” 

It is certainly impossible to draw any sharp line 
of distinction between State officers executing the 
laws and the State herself. The oHicers repr(?sent 
the State, and constitute the State for all practical 
purposes. But when a given eiiactmont is uncon- 
stitutional, it is no more a law than if it had never 
been passed, and oflicei’s must regard it as null 
and void, any attcmi)t on their part to enforce it 
falling in the same ciategory as any other offi(‘,ial 
act not wairanted by law. This conclusk)n is the 
only one which is capable of liai-nionizing the 
Su])reme Court decisions, and which is supported 
by reasoip The eleventli amendment would be a 
dead letter if State officials coulc^ be sued iip the 
federal courts in all cases in whicl; the StaUi heu-srdf 
would bo the natural defendant; j^ut no legal prin- 
ciple* is violated if an official be sued for acts 
which tlm/laws of his State or of the United States 
did not warrant him in ])erforming. 

From tins dernsion itapjmars, then, that the bar- 
riers of the eleventli amendment have be^n ’pierced 
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at only two points : It does not prevent the fed- , 
eral courts from entertaining cases brought by 
States against individuals, and it does not prevent 
these courtSafrom pronouncing an opinion concern- 
ing the constitutionality of State laws wliioh may 
bo involved in cases which come under their juris- 
dujtion, and from thus restraining State officers 
from executing unconstitutional laws. 

We are now prepared to answer the question 
suggested at the l)eginning of this chapter; namely, 
What protection is afforded the holder of a repu- 
diated bond by the federal constitution? We have 
seen that the contract clause — which is plainly 
violated when a State passes a law repudiating a 
bond — is no protection unless an adequate remedy 
for its enforcement be provided. We have seen 
also that Section 2, Article III., of the Constitution 
was designed to afford such a remedy in its provis- 
ion that States could be sued by individuals in the 
federal courts, but that this remedy was practically 
taken aw^ay by the eleventh amendment. Suits be- 
tween two States may still be brought before the 
federal courts, a^j[d both New York ^ and New Hamp- 
shire Jittempted >yithoui avail to make use of these 
rights for tlie protection of bondholders who had 
beeti defi’auded by State repudiation. When 
Louisiapa passed her repudiation acts, ^oth these 
States obtained possession of certain of the dishon- 
ored bonds of their citizens, and brought suit 


1 108 u. s. 70. 
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* against Louisiana in Supreme Cotnrt. It was 
decided, however, that this was simplj^ an attempt 
to evade the eleventh amendment, and consequently 
not permissible. There is, then, no remedy pro- 
vided by the LTnited States for the enforcement of 
the “ contract clause ” of whi(jh the holder of a 
repudiated bond can avail liiinself. Only in case 
the State makes lier coupons receivable for taxes, 
or in some other excc})tional way leaves the door 
open to individuals to enter suit against lier, can 
she be prevented by the United States from ro2)u- 
diating all her debts, and inflicting upon individ- 
uals and the community at large all the evils* which 
repud iation in volves. 

There still i*cmain for \is to consider in this 
chapter the remedies afforded by the States them- 
selves in case of an attem|)ted I’ejmdiation. It is, 
of course, entirely possible for a State to submit 
herself to those judicial processes to which persons 
are submitted. J ust as a person may be brought be- 
fore a court and fined, if he refuses to pay his honest 
debts, so c; State may by law provide that she shall 
be sued by creditors wlio have grievances, find 
direct her oflicers to pay the judg^nent out ol her, 
treasury. The above-mentioned e Hi efifects of the 
eleventh amondmeiit might be for the most pflrt 
avoided, if all the States of our Union woi^ld pro- 
vide in this manner for the settlement of claims 
against themselves. Most bondholders would con- 
sider themselves safe, if they could pres^nit their 
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bonds to a of justice 'for adjudication regard- 
ing their \aliditj, and if they could })0 assured tliat 
the courts were jiossessed of powers adequate to 
the enforccuneut of the collection of a tax: for the 
pay merit of tlie bonds in case they were adjudged 
to be valid. Our States, liowever, liave not as a 
lule Slum fit to cojd’er siicli ppwei’s upon tlieir 
imurts. Most of them have considered it beneath 
the dignity of a sovereign to staml as defendant in 
a suit at law. It has Ix^en taken for granted that a 
State will always do right, and tliat it is tantamount 
to admitti]ig that the sovereign people arc not 
always ‘'to lu', trusted, to provide for their being 
forced liy a court of justice to do what tliey would 
not do voluntarily. Siicli an admission, it has also 
lieen urged, could not but injure the national 
credit. 

l"rom the stand jioint of legislation on this sub- 
ject, our States fall into thriio classes : those which 
liave entirely ignored the matter ; those whose con- 
stitutions provide that the legislature may deter- 
mine in what manner suit may be brought against 
the* State; and \those which expressly prohibit tlic 
vStato ‘being madfi a defendant in a suit at law. 

In constitutiolis of tlio first class are usually 
foffnd simply restatements of the prohijiitioii con- 
tained ill the federal constitution against the im- 
pairment of conti*ficts. This, of course, amounts 
to nothing as a protection to persons seeking their 
rights. To the second class, thirteen of our States 
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belong.' Of these, hcAvever, only — Indiana, 
Mississi[)pi, Wisconsin, Nebraska, and Nevada — 
have anything approaching ade(piatc legislation 
on the subject. The statutes of Indiana j)rovide 
that suit against the State may be brought in tlio 
Superior Court of Afarion County, and appealed by 
either party to tlie Sujneine (^oiirt. The value of 
tliis privilege is, however, considera])ly diininished 
by the provision that “whenever by final deert^e or 
judgment of said superior court of Marion (a>unty, 
Ijid., or tlie Supreme Court, a sum of money is 
adjudged to bo due any i)erson from the State of 
Indiana, no executioji shall issue theieon, Hut said 
judgment shall draw interest at the rate of six 
per cent per annum from the date of the adjourn- 
ment of tlie next ensuing session of the General 
Assembly until an appropriation shall have been 
made by law for the payment of tlie same, and 
said judgment })aid.” The statute of Alississippi 
resemldes this, particularly in the provision that 
no judgment shall be paid until an aj)[)ropriation 

shall hiwm been made by the legislature,*' and the 

■ • 

J S(;o Pennsylvania Oonstitntion, Arr.ii. fsoc. ii; inur.ina 
C., IV. 24; Wisconsin C., TV. 27; NolnnAa O., Vf. 22; Dela- 
ware C., I. 11; Kentucky C., VTIT. Teiinosseo C., 1. 17; (^iili- 
fornia*0., XX. (i; Oregon C., IV. 24; Nevada IV. 22; Sduth 
('arolina C., \.IV. 4 ; Mississippi C., TV. 21; Florida C., IV. 10. 

2 Revised Statuti's of Tndian.a (1S02), vol. iii. p|^ 10*1,^04. One 
section expressly exempts from tlie oj>ei^.tion of tlie statuti^ the 
stock i.ssiied in aid of tlie Wnb;i.sli and Kric Canal. 

».^.o Annotated (V>de of Mis.sissippi, 1802 (Tlioinjftson, Dil- 
lard, & Camjibell), chap. ISI. 
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experience o£0liat State ha« demonstrated that to 
leave the matter of paying a judgment to tlie dis- 
cretion of the legislature is fatal to the interests 
of defrauded* bondholders. ^ 

The legislature of Wisconsin has made a similar 
provision for the bringing of suits against that 
State. Here, however, the proceedings come in 
the firet instance before the Supreme Court, ques- 
tions of fact, however, being determined by some 
circuit court. This State, however, makes the 
decision of her Supreme Court final and binding 
by the following provision: “Whenever a final 
judgment against the State shall be obtained in 
the Supreme Court, it shall be the duty of the 
clerk of the said court to make and furnish to 
the Secretary of State a transcript of such judg- 
ment, and tlie Secretary of State sliall, thereupon, 
audit, in favor of the person so obtaining such 
judgment,* the amount of damages and costs there- 
in awarded, and shall draw his warrant on the 
treasury therefor. There is liereby appropriated 
from the State treasury out of any mon^y there- 
in, not otherwise appropriated, a sum sufficient 
tp carry into efl|(3ct the provision of this act ” 
(Statutes of Wisconsin, 1871, vol. ii. j)p. 1789- 
1791). This statute would be all that^coulti be 
asked i« behalf of State creditors, were it not for 
the following clause appended to a section of the 
statute which prescribes the modus operandi of 
1 See chap. ii. 



CONSTITUTIONAL AND LEGAL ASPECTS. 27 

• ^ I 

bringing suit against the State : “ Provided ahcays^ 
that no judgment rendered in any such action shall 
be evidence of any public debt against the State, 
nor shall the State be held liable to pay any such 
judgment, or any part thereof, or for any costs 
which may accrue in the prosecution thereof.” 
Provisions in all* essentials like those of Wiscon- 
sin (the last one quoted being accepted) have 
been made by the legislature of Nebraska.^ 

The legislature of NcA^adahas complied with the 
provision of her constitution only to the extent of 
allowing the State to be sued on claim . . . 
for services or advances authorized by law, and for 
which an appropriation has l^etui made, but of 
which tlic amount has not been fixed by law.” 
If the Board of Examinci*s, or the State Comp- 
troller, refuse to allow a portion of such claims, 
suit can be brought against the State to recover 
the portion thus disallowed.^ 

The legislatures of other States whose constitu- 
tions express a willingness to allow the State to be 
sued, with one exception, have let the mattar go 
by default; and silence of tlu# statutes gn this 
point has been interpreted to meiln that •the State 
cangot be made defendant in a suit at law.® 

The exception referred to is that of the Icgisla- 

• • • 

1 See Consolidated Statutes of Nolraska (181)1), Sec. 4J)07- 
4323. 

3 See General Statutes of Nevada, 1885 (Baile^^ & Ham* 
indiil). Sec. 3805. 

• ^ee People v. Taliiia^je, G Cal. 258. 
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ture of TeiiAossee, which,' instead of providing 
how suits can be brought against the State, has 
declared that no such suits shall be allowed under 
any ciniunislances. Section 3507 of the code of 
1884 (Millikin ife Vertrees) reads as follows: ‘‘No 
court in the State of Tennessee has, nor shall 
hereafter have, any power, jurisdiction, or authority 
to entertain any suit against the State, or against 
any ollieei* of the State, acting by authority of the 
State, with a view to reach the State, its treasuiy, 
funds or property ; and all such suits now pending, 
or herciifter brought, shall be dismissed as to the 
State or such ollicers on motion, plea, or demurrer 
of tlie law oflicer of the State or counsel employed 
by the State.” 

Arkansas, Alabama, Illinois, Virginia, and West 
Virginia belong to the third class above mentioned. 
They do^ not allow themselves to be sued. The 
constitniioii of Arkansas, Sec. 20, Art. V., reads as 
follows: “The State of Arkansas shall never be 
made defendant in any of her courts.” That of 
Wi^st Virginia, Art. Yh Sec. 35, says : “ The State 
of Wyst Virgiidi shall never be made dcfendant 
in any court of riw or ofpiity.” The provisions in 
the constitutions of the otlier States are in every 
essential respect similar to these. 

North Oarolina and Michigan are exceptional 
cases in that they do not properly l)elong to either 
of the.thiee classes mentioned. The constitution 
of the former State, Art. IV. Sec. 11,' provides for 

^ Constitution of 18 S 8 . 
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the settlement of claims by the Supreme Court, 
but adds that “ its decisions shall be merely recom- 
mendatory ; no process in the nature /)f execution 
shall issue thereon ; they shall be reported to tlie 
next session of the General Assmnbly for its ac- 
tion/’ In the constitution of Michigan there is a 
provision that thtf Secretary of State, Treasurer, and 
Commissioner of Lands shall constitute a board for 
the adjustment of claims against the Stated Such 
a provision, however, is of little value indess en- 
forced by stringent legislation giving tliis Ijoard 
power not only to adjust the claims, buU also to 
draw upon the treasury for their j>ay incut. It 
may also be doubted w'hether this provision waudd 
cover the ease of the holder of a repudiated 
bond. 

Other facts or arguments are not necessary to 
our present purpose. A brief exaniinatiou of the 
constitutional or statute law of our States is ade- 
quate to show that, with possibly four or five ex- 
ceptions,^ they liavc not providiMl for the protection 
of defrauded creditoi*s. Abundance of fat.*ts g*iven 
in the following chapters this couulusion 

beyond all controversy. 

Ii\ conclusion, then, w^e may snmmai ize that poi*- 
tion of ouV public law Avliich lelates to the repudi- 
ation of debts as follows : — 

1. States are forbidden by the Constitution of 
the,*&nited States, and in many cases by tlfoir ojvni 
1 Art. viii. 4. 
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constitutions, to violate contracts into wfiich they 
have entered. 

2. The United States Constitution as originally 
adopted permitted individuals to bring suit in tlie 
federal courts against Shites guilty of having vio- 
lated tlieir contracts, and in so far afforded them a 
remedy; but the eleventh amendment deprived 
persons of tliis privilege, and virtually took away 
this remedy. At the present time tlie federal 
government can afford relief to a defrauded State 
creditor only indirectly and under special circum- 
stances^ Tlie Supreme Court still claims the right 
to entertain suits brought by States against per- 
sons, and it still pei’sists in the right to decide 
concerning the constitutionality of State laws 
which are involved in cases coining within its ju- 
risdiction, It can, therefore, protect a person 
against \yliom a State is attempting to enforce an 
unconstitutional law, and it can protect a person 
in his right to bring suit against State oIRcials who 
attempt to enforce unconstitutional laws. 

3. Our States, with four or five exceptions, 
have failed to plovide remedies against themselves 
ill cases ^f repinfiatioii. 

4. The general conclusion is that our Stat 9 S arc 
practically free to pay their debts or to* repudiate 
them aS they see fit. 

The following chaptera will indicate the use 
* which they have made of this freedom. 



II. 

REPUDIATION IN MISSISSIPPI. 
FLORIDA, AND ALABAMA. 




CM AFTER II. 


ItEl’UDIATlON IN MTSSJSSiriM, l^i^OKlDA, AND 
AliAJJAJVrA. 

3Ilssi8sl2>pi 

Of the Stales eonsidered in tliis sketch, Missis- 
sippi was tlic lirst to ])ractiso re])udiation. As 
early as the forti(3S she refused to pay one class of 
bonds aggregating in face value ’‘5<5,000,000t juid in 
tlie fifties another class aggregating 'ii>2,000,000 
met a like fate. 

Tlie first mentioiied bonds were issued in June, 
1838, in payment of five tlumsaiul sliares of stock 
in tlie Union Ihink of Mississippi. Tins bank was 
chartered on the 5th of February, 1838, under a 
law which pledged the State to the issue of bonds 
to the amount of $*15,500,000, for the pui*pose of 
supplying the working capital. Several eoiidi lions 
were attached to this issue, among which the most 
important are the following: (“I) that snlTseii lo- 
tion books for the whole amount ($15,500,000) 
shoiifd he .opened ; (2) th.at only real estate own- 
ers ill the Siijte of Mississipj^ii should Jie pei'uirtted 
to subscribe ; (3) that saiil subscribers should give 
lirfilxdass mortgage securities, which were to be 
turned over by the bank officials to the«K?tate fis 
as 
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security for the bonds ; (4) that the bonds should 
not be sold below par.^ The validity of the char- 
ter which prescribed these conditions rested upon 
the compliance of the legislature with* the follow- 
ing provisions ,of the constitution designed to pre- 
vent hasty and unpopular legislation: “No law 
shall ever be passed to raise a loan of money on 
the credit of the State, or to pledge the faith of the 
State for tlie payment or redemption of any loan 
or del)t, unless such law be proposed in the Senate 
or House of Representatives, and be agreed to by 
a majority of the members of each house, and en- 
tered on their journals with the yeas and nays 
taken thereon, and be referred to the next succeed- 
ing legislature, and published three months previ- 
ous to the next regular election in three newspapers 
of the State ; and unless a majority of each branch 
of the legislature so elected, after such election, 
shall agree to and pass such law.” ^ 

'Fen days after this enactment a bill was j)assed 
entitled “An act supplementary to an act to in- 
corporate the subscril)ers to tlie Mississippi Union 
Rank,” which qontained the following provision : 

As soon as tin books of subscription for stock in 
the said Mississippi Union Bank are opened, the 
Governor of this State is hereby authorized and 
required to suliscribe for, in behalf cf this State, 
fifty thousand shiVres of the stock of the original 

, 1 r or, the charter, see Laws of ^lississippi for 1838, 

2 See Art. VI [. Sec. 9 of tho coustitut^ou of 1838. 
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capital of the said bank ; tlio same to be paid for 
out of the proceeds of the State bonds, to V)e exe- 
cuted to the said bank as already provided for in 
the said charter.” ^ Under this siipplifniental act, 
bonds to the amount of ®5,000,000 were executed 
to the bank in purchase of stock. Tliey were sold 
to Mr. Nicholas Biddle, an figent of the United 
States Bank, and were paid for, at the late of 4«. 
6d. per dollar, in five equal instalments on the 
first day of Noveml)er, 1838, and on the first days 
of January, Maroli, May, and July, 1839. Of tlujse 
bonds 1,543 were afterwards deposited 1)\' the 
Bank of the United States as security for loans to 
it in Europe, and some of them fell into the hands 
of Hope & Co. of Amsterdam. 

With the proceeds of this sale tlie bank com- 
menced business.^ Circumstances Avere iinfavor-^ 
able to it from the beginninj^. President Jackson’s 
specie circular and the Avar on the IJjiited States 
Bank had already brouglit the people of the State 
into financial straits. There was need of more 
money; aifd the proper Avay to obtain it, according 
to the notions of the time, Avas to cliarter new 
banks. Demands for charters, thjjrofore, paihe tQ 
the legislature thick and fast, and for a time they 
Avere granted Avithout hesitation, as the following 
table shows 

1 For the supplemental act, see Laws Mississippi for 1838, 
p. 313; also Api>endix III. 

2 1 hc^charter authorized the opening of the bank asrsoon 
$500,000 were paid in on the stock. 
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liaiik c*apifc:tl aulliorizod in 18f53 . . sii5 0,000,000 ^ 

» “ “ ‘‘ 1830 . . 21,000,000 

“ “ “ “ 1837 . . 10,300,000 

“ 1838 . . 10,500,000 

No one at first seemed to a[)pre(.*iate the danger 
of this poliey, notwithstanding the fact that ini- 
inoroiis bank failures in New England, New York, 
and the grt'ater part of tlie South and West pointed 
clearly to it. The (lovernor, however, did finally 
conelnde that the State was suffering from an over- 
issue of biink notes, and vetoed thereafter the 
charters granted by the legislature. Unfortunately, 
he began to veto jiint after he had approved the 
charter for the Union Baidc and the act supple- 
mental to it.‘^ 

Having thus commenced its existence under the 
most unfavorable circumstances, the bank sliould 
have been managed with great discretion and con- 
servatism. But, on the contrary, its capital was 
loaned to insol vault individuals and coiporations, 
and its management resembled that of a gambling 
concern.^ In less than two yeai‘s after the grant- 
ing of its chartev it was hopelessly insolvent.* 

. In January, t<S41, the Governor cornmnnicated 
to the legislature the facts coiicerni ug the bank's 

^ Uankn'ie MfUfazinCi Nov. 1849, ]>. 341, ^ 

2 Nim'jYonrs of Democratic Hulo p. 19. 

* See The Ori}|?in of Uepiidiatioii,” Hankei's Ma{/azinet De- 
cember, 184(i. 

* “lltipoi’t of Uiiiik Commission totlic legislature of the State 
ol Mississippi, tleclared Jan. 4, 1840. 
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condition, and recommended that it be j»laced in 
liquidation, and that the live millions of bonds 
negotiated in 1888 be repudiated. He claimed 
that these bonds were illegal, and tluft fraud had 
been perpetrated in their issue.^ Jn a letter to 
Hope & Co. of Amsterdam, who demanded pay- 
ment of overdue interest, he again insisted upon 
repudiation.*'^ The legislature of 1841 protested in 
vigorous terms against this recommendation, Init 
the people showed tlHur approval by stjnding to the 
capital ill 1842 a legislature whicJi denied that the 
State was under legal or moral obligations to pay 
the bonds in (question. * 

The chief argument used by the repud iationists 
was the unconstitutionality of the sup[)lemental 
act under which tliese bonds were issued.^ Tins 
act, it was claimed, was something more than an 
amendment to the original charter, and, according 
to the constitutional provision already* quoted, 
should have received the sanction of two legisla- 
tures. The argument was l)ascd upon the fact 
that the Supi^lemeiital act oj-dered tljo sale of 
bonds in payment of stock in the Union Bank, 
while the original act, which was nassed iiji a* con. 

* Sei» article on ** The Orij^in of Repudiation ” in tlie lianjrcrs* 
Magazine for December, l.S4(». 

2 The hater is quoted in tho lianl er^'* Ma.fhtzine for 

November, 1849, in an article entitled “ lt(j|>udiation.” 

* 8 por an able presentation of this argumeut, see Jefferson 

Davis’s J<itter in reply to .in attack of the Ltmclon Times, ijuotcd in 
tho Bankers' Magazine for November, 1849, p. 
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stitutional riianner, authorized no such purchase, 
but vsimply the Issue of bonds under certain 
definite conditions, none of which had been com- 
plied with ill the issue of the five millions. 

Another illegal proceeding was the sale of the 
bonds on credit, whereas the original act forbade 
a sale below i)ar. It wj\s claimed that a sale on 
credit practically amounted to a sale below par, 
interest being paid on the whole amount from the 
beginning. It was further claimed that the State 
suffered loss from the change in the stipulations 
fj'om dollars and cents to pounds, shillings, and 
pence. ‘ 

Honest differences of opinion liave been ex- 
pressed concerning the validity of these arguments, 
and esi)ecially concerjiing the alleged unconstitu- 
tionality of the supplemental act. That the rep- 
resentatives of the people, however, then and for a 
long time after, saw nothing wrong in this act and 
the operations of the Governor and bank officers in 
the negotiation of tlie bonds is evident from tlie 
following facts. The fii*st legislature \/lnch met 
after the sale of the bonds passed the following 
resolution : “ R(|solved that the sale of the bonds 
was highly advantageous to the State and the 
bank, and, in accordance with the injunctions of 
the charter,., . . . bringing timely r^tl^tp an embar- 
rassed community*.” The next legislature (184U) 
uttered no protest against the bonds, though it 
legislated concerning the bank. The acquiescence 
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of two successive legislative bodies slioiild — .in 
equity, at least, if not in law — be interpreted as 
giving validity to the act under wliieh the bonds 
Avere issued, as well as to the inanAer of their 
issue. 

This view of tlie case certainly f)ecomcs tenable 
when we review the decisions of Mississippi’s own 
courts. The State Constitution at the time of tlie 
issue* of these bonds permitted suit to be brought 
against the State in the Court of the Chancellor, 
and, on appeal, in the High Court of Errors or 
Appeals. The holders of repudiated bonds availed 
themselves of this constitutional privilege, and 
lx)th courts decided that the State was legally and 
morally bound for the payment of the l)onds. 

In the case of Campbell v. Mississippi Union 
Bank (d H, (325) the court made the following 
statement concerning the supplemental act claimed 
to be unconstitutional: “The supplemental act 
makes no alteration whatever in regard to this 
section (Sec. 5 of the original act which pledged 
the faith ^f the State). It changes in some re- 
spects the mere detail of the original cliarter in 
the mode of carrying the corporation into ^success- 
ful operation, and authorizes the Governor to sulh 
scribe'for the stock on the part of the State. The 
object of tli^ pl^lge is not changed ; ^n the Con- 
trary, the supplemental act wasf passed in aid of 
the original design. In applying the constitu- 
tional "test to the fifth section, I am not^ able tb 
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percei ve *any icasoii which *to me seems sufficient 
to justify tliat it is uiiconstitiitional.” 

In the case of the State of Mississippi r. Johnson 
(3 C., p. 75/)) the court says: “From the view we 
take of the questions connected with this branch 
of the subject, we are conipellecl to hold that the 
supplemental act was not void in consequence of 
not having b(?eii jiassed in conformity wdth the 
direction contained in the ninth section of the 
seventli ai tiele of the constitution.” 

Further on (p. 702) in tlic same decision the 
statement is made: “ Having examined Hie several 
grounds on wliicli it was alleged that tlie supple- 
mental a(it was void, we have come to the con- 
clusion that it was not void, but hold it to be a 
valid legislative enactment.” 

Regarding the claim that the bonds were sold 
for less than their ])ar value and hence were uncon- 
stitutional, the court said: “We are of opinion 
that it does not appear from the facts of the case 
that the bonds were sold for less than their par 
value ; consequently that the sale wds neither 
illegal nor void” (p. 769). 

Beforo recording the last act in this repudiation 
drama, it will be well to trace the history of the 
other repudiated bonds to which reference Wtas 
made above. They were the so'^tS^^^lbed Planters’ 
Bank bonds. This institution was chartered by 
the State in 1830 with an authorized capital of 
i3,000,0b0, of Avhich 12,000,000 were reserved for 
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the State. Bonds to tlie amount of #500,000 ^vcre 
accordingly issued in July, 18lU, and tlie remain- 
ing #1,500,000 ill March, 1832. These bonds were 
sold in tlio Philadelphia market at a price whieli 
yielded the State a premium of ^dx)ut #250,000.^ 
This sum was set aside as a sinking fund, into 
which it was decided to turn the pr(,)eeeds of the 
State’s share of tlie bank dividends. 

The bank flourished well up to 1839. In the 
mean time it had establislied branches in several 
cities of the State ; had issued a large (Circulation 
and re(.*eivod large deposits ; and, during ajioi tion 
of the period, had paid ten per cent dividends. 
The sinking fund in 1839 had grown to #800,000. 
Ill this year, however, fortune changed. The 
period of the bank’s prospei-ity coincided with the 
period of inflation wlii( 3 h has been described, and 
when the bubble of bank credit burst throughout 
the State, it found itself unalile to meet its obliga- 
tions. Unable to pay interest on the bonds, the 
State was called upon to meet the deficiency. 
This, howHiver, she failed to do. No one at Ihis 
time seriously proposed the repudiation of the 
bonds, but the State was delinquent iiii lettiirg 
the interest go by default. Tlie sinking fund, 
on account of bad investments, slirunk rapidly, 
amountingjj.) to #525,765 and in* 1848 to no 
more than #100,000. 

J See article on “IJanking .'iini Kepiuliation in Mis«i>»4ippi ” Jn 
Bankers' Magazine for August, 
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Iii the legislative session* of 1848-49 the sub- 
ject of the Planters’ Bank bonds and the overdue 
interest on them was agitated. The sentiment in 
favor of paying them and the interest due so far 
as possible prevfi^iled, and a law was passed aulhorr^ 
izing tlie application of the sinking fund to this 
latter purpose. There wjis developed, however, 
considerable opposition to this measure, and a 
desire to repudiate the bonds manifested itself on 
all sides. The State Treasurer refused to pay the 
coupons on certain bonds wdiich were presented, 
on the ground that those coupons were fii'st to be 
paid which were cut from the oldest bonds, or, 
rather, that the interest must be paid on the oldest 
bonds first. A suit was brought for a mandamus 
compelling him to make the payment, and thus an 
opportunity was given tlie court to decide the 
question concerning the validity of these bonds, 
It is a noticeable fact that no one connected with 
this suit so much as suggested that these bonds 
were in any respect invalid. It was taken for 
grauted that they were legal and constitutional, 
and that they ought to be paid.^ 

•As in ihc case of the Union Bank bonds, so here 
the opinion of the courts seemed to have very little 
weight. The mania of repudiation seemed to have 
infected the whole people. They thought of 
ridding themselves of a burden, and did not con- 
sider tl)^ equities of the case. At the eleetjon of 
1 See Wilson v. Griffith, 2 C., p. 468, 
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1852 the question was submitted to popular vote 
whether a tax should be levied to pay the interest 
on the Planters’ Bank bonds, and a majority of 
r4,000 against the levy of such a tax was returned. 
> This vote undoubtedly meant thf\jb the people were 
in favor of the repudiation of these bonds, and 
willing legislatures so interpreted it. 

The fate of both these and the Union Bank 
l>onds was sealed by the constitution adopted in 
1875, which contained the following clause : “Nor 
shall the State assume, redeem, secure, or pay any 
indebtedness claimed to be due bythe^State of 
Mississippi to any person, association, or corporation 
whatsoever, claiming the same as owners, holders, 
or assignees of any bond or bonds known as the 
Union Bank bonds or the Planters’ Bank bonds.” 
Since that time the State has paid no heed to the 
cries of her numerous creditors, or to tlie reproaches 
of her sister States, or to Wall Street’s opinion of 
her credit. 


Florida. 

Florida, unlike her sister States in the South, 
has had two attacks of the disease of repudiation. 
During the first one slie disposed of $3,900,000 of 
bonds iss*i/?‘^ ‘dr indorsed for banks^ and during 
• the second of $4,000,000 of raifroad aid bonds. 

The story of the bank bonds is long aqd inter- 
esting, but for present purposes it may he brielly 
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told. In 1833 the territoiy chartered the Union 
Bank of Floi’ida with an authorized capital of 
13,000,000, which sum was raised, as authorized 
by the charter, by a sale of territorial bonds. 
Lands and slavps of stock! loldei-s were hypothe- 
cated to the territory as security. The charter 
prescribed that the bonds must not be sold below 
par; that the pro 2 )orty to be liypothecated as se- 
curity should Ije appraised according to certain 
regulations ; and that a portion of tlie profits of 
the bank should accrue to the territory in consid- 
eration ^ of tlie aid received.^ The stockliolders 
were not obliged to pay any part of the amount 
they subscribed, but simply to secure their sul)- 
scription by bonds or mortgages. The bonds were 
sold mostly in Europe in 1834, 1838, and 1839, 
and at a ^Miominal ■’ discount of from three to ten 
p(ir cent.‘^ The directors of the bank interpreted 
the charter to mean that the bonds must not b<; 
sold below par in the funds of Florida^ hence eight 
or ten per cent discount in London amounted to a 
considerable premium according to their notion, 
and the discount was “nominal” rather than real. 

‘The tank began business on the 16th of Janu- 
ary, 1835. Most of its stock was owned by a 
comparatively few persons, to whom was loaned 

1 See Law.s of Florida* for 183:5. 

2 See letter of tho liaiik president to tlie Chairman of the 
CommitU^ on Batiks appointed in ISIO. — Ex. Boc. No,, 111, 2d ■ 
Session of 'f wciity-sixth Congre.ss, vol. iv. p. 
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the greater |)art of itsr capital. Tlie security was 
the stock held, which, however, liad not been paid 
for, but whicli was secured by lands and slaves, 
purchased with the proceeds of tlie ^oans.^ The 
interest on the bonds sold in 18^14 was paid by the 
negotiation of new bonds, and the bank was able 
to continue this process until all the bonds autlior- 
ized to be issued *had been disposed of. The bank 
was also guilty of overtrading and of issuing an 
excessive amount of circulating notes. 

May 10, 1837, the bank suspended specie pay- 
ments, and grave fears concerning its solvency 
^were felt. It was unable to resume payment of 
specie in 1839 and 1840, wlieii most solvent l^anks 
of other States resumed, and, indeed, it never 
again became a specie-paying bank. In 1H42 it 
failed to pay tlie interest on tlie bonds loaned it, 
and the question of the territory’s liability — 
which had been under discussion for t\\*o or three 
years at least — became a live issue. 

In 1840 the Judiciary (,M)mmittee of the tmri- 
torial legislature, to which Avas referred the ques- 
tion of tlic right of tlie territory to jiledgc* tlie» 
faith of the jicoplc in aid of corporations, expres^fcd 
an adverse opinion in the following resolutions : — 

!.• Resolved, That the power of the Governor 
and Legislative Council of the Terntory of^Flor- 

• 

I See Report of Commission on Ranks :ipT)(*inte«l by territorial^ 
legislaiturc of 1840. — Kx. Doc. No. Ill, ‘Jil Scjssion »f Twenty- 
sixth Congress jj. 278. 
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'ida,‘ delegated by Congress over “ all rightful 
subjects of legislation,” under that clause in the 
Constitution which invests Congress with authority 
“ to make all needful rules and regulations respect- 
ing the territory and other property belonging to 
the United States,” does not extend to the creation 
of banks with exclusive privileges and franchises, 
nor to the issuing of bonds and guarantees in aid 
of siuih institutions, pledging the faith and credit 
of the people of Florida. 

2. liesolved^ That such pledge of the faith and 
credit of the people of Florida is null and void.^ 
Though the 0 |)inions of eminent lawyers^ were 
diametrically opposed to the sentiment expressed 
in these resolutions, subsequent governors ® of the 
Territory encouraged the people in the welcome be- 
lief that the bonds issued in aid of banks were 
null and void on account of their illegality. At 
the time the Union Bank defaulted, and subse- 
quently Governor Call ^ — who Avas an exception to 
the rule — opposed the plan of repudiation, but 
claipied tliat the Territory wtis not liable until all 
the resources of the bank were exhausted. Un- 
foitunat(i]y, the people as represented in the Legis- 

1 Ex. Doc. 2d S(5Ssioii of Twentieth Congress, vol. iv. p. ^G9. 

^ See ill the above-mentioned document the opinions of James 
Kent,d{orace Biniiey, Peter A. Jay, and Daniel Webster. 

3 See message of Gov(j^nor Branch dated Jan. 1845, and the 
message of Governor lleid dated Jan. 11, 1846.— Ex. Doc. 1st Ses- 
< sion Tw/rity-ninth Congress, pp. 685 and 770 respectively. 

^ qViqfations from his message contained in the above-men* 
tioued document. 
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lative Council did not* agree with him when the 
time came for the Territory to shoulder her obligiv 
tiong, and the outcome was that Florida entered 
the Union as a State adlieiing to the doctrine that 
her new form of political life released her from 
these obligations. 

This statement applies to the otlier obligations 
of the Territory in behalf of banks, amounting in 
all to $900,000, as well as to the bonds of the Union 
Bank, and it is only necessary to state briefly the 
nature of these obligations. 

The Bank of Pensacola was chartered in 1831 
with an authorized capital of $200,000, aiuf began 
business Nov. 28, 1833. Early in 1835 it was 
authorized by act of the Legislative Council to in- 
crease its capital to $2,500,000, and to purchase 
stock in the Alabama, Floiida, and Georgia Rail- 
road. To aid in this purchase the bank was further 
authorized to issue its bonds to tlie amount of 
$500,000, and the Governor Wtas authorized to 
indorse them in behalf of the Territory. The 
Rank executed the provisions of this act, and the 
bonds were duly issued and indorsed, and the rail- 
road stock purchased. The Territory rec^iiyed as 
security a mortgage on the capital stock of the 
bank, *in eluding the railroad shares. 

The life 4 >f this institution was very short. * By 
1843 it had passed out of existfiiice. The causes 
of its early demise were many ; but chief among 
them was the investment of too much ihoney in 
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the Alabama, Florida, and* Georgia Railroad. This 
road failed, and the mortgage held by tlie Territory 
proved worthless. The only alternative left being 
repudiation or payment of the bonds by taxation, 
the former was adopted for the reasons mentioned 
above. 

The Southern Life Insurance and Trust Com- 
pany was incorporated Feb. 14, 1835. Its char- 
ter granted, among other powers, the right to 
insure life ; to receive moneys in trust at such 
rates of interest as could be obtained, not exceed- 
ing eight per cent per annum; and to buy, dis- 
counti and sell drafts, promissory notes, and bills of 
excliange. Its capital stock was fixed at 12,000,000, 
Avith the privilege of increasing it to $4,000,000. 
The company Avas authorized to issue bills or notes, 
other than drafts or bills of exchange, to the 
amount of capital actually paid in, and, in addition^ 
certificates of one thousand dollars each, bearing 
not more than six per cent interest, for the pay- 
ment of Avhich the faith of tlie Territory Avas to be 
pledged by the indorsement of the Governor. As 
security the charter provided : “ Tliat in case the 
said c(impany shall make defaults in payment of 
the principal or interest of such certificates, it shall 
be the duty of the Court of Appeals of said Terri- 
toi^y, on behig certified of the fact by;the Govern- 
or, to issue an appropriate process to the marshal, 
commanding him to take so much of the money, 
choses 111 action, or other effects or property of said 



IN MISSISSIPPI, FLORIDA, AND ALABAMA 49 


company, and bring the same into court forthwith 
as will be sufficient to indemnify the government 
’from loss by reason of such default, and the court 
is hereby empowered to direct the sale of tljc 
same.” ^ 

The company commenced operations in the 
same year that it was chaitered, before the act of 
incorporation had been approved by Congress. The 
Senate Committee on Finance, of wliieli Daniel 
Webster was chairman, made a report ‘d in rliine, 
1836, which strongly disapproved tlie acd, but lec- 
ommeuded the amendment of the charter in view 
of the fact that the company had ahead com- 
menced operations. Amendments wore made in 
February, 1837, and February, 1838, lait they in- 
creased rather than lijuited tlie powers already 
granted. 

The certificates issiual and guarant(a.M.l aggre- 
gated 1400,000 at the time the Territory vVascalled 
upon to meet the obligations incuiTcd in behalf of 
this company. The property she was autliorized 
to seize an?l sell had no existence, and sh(i would of 
necessity have lost tlie face value of the ccj tilicates 
had she not taken refuge behind the claim Jtlfat 
a State slie was not responsible for the debts eon- 
tracteH in behalf of banks and other corporations 
during hei;^Territorial life. 


1 Ex. Doo. No. 22n, l.st Sosslon Twenty-iiiiith ( ’engross, vol. vh*i. 
p. 74C. • ^ » 

* Sen. Doc. Ho. 409, 1st Session Twenty fourlli (Jonf'i'cs.s, vol. vi. 
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' The reasons assigned for the repudiation of the 
obligations already described are entirely fanciful, 
and furnish grounds for the claim that the Terri- 
torial autliorities were hard pressed to assign a 
rational cause for their action. A very real and 
much better reason for repudiation could have been 
assigned, and indeed was given by the representa- 
tives of the Territory, in their debates upon the 
question in the session of 1841. About 1840 the 
population of Florida was estimated at about fifty 
thousand souls. Hence tlie debt which the failure 
of these banks brought upon her amounted to over 
fifty clollars per capita, and the further issues 
which were demanded by the acts chartering the 
banks would have brouglit the debt to about two 
hundred dollars per capita.^ Tliere was very little 
wealth in the Teri'itory at the time, and it would 
have been impossible to pay the interest on such a 
debt and to meet the current expenses of the Ter- 
ritorial government. It is diflicult to see, there- 
fore, how the holders of these bonds could have 
obtained either principal or interest. It is possible 
that in more prosperous days the State might have 
paid h^r old debts ; but, in the light of her subse- 
quent financial history, we must acknowledge that 
this possibility was very remote. 

The con^«}titution under which Flo;‘ida entered 
the Union as a ‘State made it “ the duty of the 
General Assembly as soon as practicable to ascer- 

1 See Tenth Census, vol. vii. p. 587. 
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tain by law proper object of improvement in rela- 
tion to roads, canals, and navigable streams, and 
lo provide for a suitable application of such funds 
as may be appropriated for such improvements/’ ^ 
In order to carry out wliat were understood to be 
the provisions of this clause, an actVas passed in 
January, 1855, providing for the encouragement 
of a liberal system of internal improvements, ami 
authorizing tlie issue of State bonds to the amount 
of fl0,000 per mile in aid of railroads. Tlie act 
provided that such bonds should constitute a lirst 
mortgage lien on the roads, tlieir equipments and 
fj’anchises. It was subsequently amended sd as to 
permit the issue of bonds to the amount of JflGjOOO 
per mile, and to penult the Governor, in case a 
company defaulted in the payment of either prin- 
cipal or interest, or any part thereof, after twelve 
months to enter upon and take possession of the 
road and its franchises, and to sell them at public 
auction. Under authority of these acts bonds 
to the amount of JP-1, 000,000 were issued in aid 
of the Jaciisonville, Pensacola, and Mobile Kail- 
road and the Florida Central, bonds of these 
roads of an equal amount being taken in* ex- 
change. 

Earl^ in the seventies these roads defaulted in 
their interegjb payments, and the State^was caUed 
upon to make good the deficien<^. This she was 
utterly unable to do. Her income had been for 
I Art. XI. Sec. 2. 
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many years considerably Jess lluin her expenses^ 
From 18-16 to 1856 her finance reports show an 
avejiige annual deficit of about nine thousand' 
dollars, ilonds Averc issued from time to time for 
tlic })urposc of retiring her floating debt, and the 
aeoumiilating interest on these made the deficits 
larger after the war. The financial repoj*t for the 
year ending Dee. 31, 1873, states that the total 
receipts for that year were $^257,233.64, while the 
wanants issued diii-ing the same period amounted 
to $304,214.35. A floating debt amounting to 
$224,827.67 existed at the same tiine.^ 

As authorized by law, the State took possession 
of the defaulting roads, but was prevented for a 
long time from selling them hy litigation in the 
courts. Tluj ease of the State w'as eomjdicated by 
the fact that the Western North Carolina Railroad 


1 Th«‘ fi)llo\viiip taUle, takoii from Ujo Tenlb Census, vol. vii. 
p. 588, slioAVs tlio aiiiounl of llio ilcticit for the years named ; — 
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2 Sed Financial Clironicic for Feb. 8, 1873. 
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liad acquired a first mortgage lien on the Florida 
Central, and naturally objected to its Ixving sold 
Tor the benefit of the State. During the progress 
of this litigation, cjises were brought before the 
courts involving the validity of the railroad aid 
bonds, and the State was relieved cfl; lier anxiety 
and care in the matter by a decdsion to the elteet 
that the bonds werd unconstitutional. 

The court claimed that tlie constitution did not 
authorize the exchange of the bonds of the State 
for those of railroad companies, but simply tlie 
issue of bonds for the constnietion of public; works 
which should be her own property. Tlie billow- 
ing are the words of the court in the case of 1 lol- 
land V. the State of Florida andotliers: ‘‘Where 
in the constitution can authority be found that 
will authorize the State bonds to be issued to be 
exchanged for railroad bonds? This mHippiwj of 
State obligations for raili*oad paper at *the will 
of the legislature, ad lilntum,, is certainly a new idea 
begotten by those who believe that the legislature 
is the dis][jbnser of all power, and that it only 
requires a sufficient number of legislative votes lo 
do anything. But this court will guard the n;oii- 
stitutiou from such pernicious construction.'^ ^ 

After the rendition of this decision the State no 
longer troubled herself about the railroad aid bonds, 
and subsequently omitted to mention them as 
among her liabilities. 

* 15 Floridai 491. 
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. Adding the $4,000,00(1 of l)onds with accrued 
interest thus disposed of to the $3,900,000 of bank 
bonds before inentioned, makes the aggregate of 
Florida’s Vejnidiation amount to something over 
eight millibn dollars. 

‘ c 

Alabama. 

The first constitution of Alabama, adopted July 
5, 1819, autliorized the establishment of a State 
bank with as many branches as the legislature 
might deem proper. It also provided that at least 
two-fikhs of the stock in these banks should be 
reserved for the State, and prescribed a number of 
other rules to wliich the banks were to be subject. 
Under the autliority granted in this article of the 
constitution, the legislature established a central 
bank witli several branches, and laid the foundation 
of tlie State debt. In pursuance of a series of acts 
tlating from 1823 to 182(3 the State became pos- 
sessed of bank stock to the amount of $8,000,000. 
A portion of this went to the State sc'nool fund 
and to the trustees of the University of Alabama 
as coTupensatioii for the lands granted to these 
respectively by the federal government. 

These banks prospered greatly during theif early 
liistory. The greater part of tlie expenses of the 
State paid by .the earnings of lier stock, most 
of her direct taxes being abolished in 1836. But 
during»tUe financial convulsion of 1837 they became 
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involved in financial difticiiUies, and suspended 
specie payments. A special stission of tlio legis- 
‘ lature was called to afford relief, and, among other 
measures, an act was passed making the bills of the 
bank receivable for dues of the State^. Piosperity 
did not come with these measures ofVelief, however, 
but, instead, the condition of the banks became 
worse with each year, until in 1842 tiiey were 
placed in liquidatioii. TJie State was responsible 
for tlieir bills and most of their obligations, and 
ihe settlement left her with a considerable debt, the 
interest and principal of whicdi, liowever, she 
l)roved herself entirely able to ])ay by resorting to 
heavy taxation. She met her interest cliarge reg- 
ularly each year before the wai\ and paid priiith- 
pal enough to reduce the debt in 18(51 to $3,445,- 
OOOd During the war she paid that pf>rtion of 
the interest whic.li was due on tiie bonds held in 
London, but paid no interest in New York after 
January, 1861.2 

When the war closed the State, of course, was 
in a prostrate condition, financially as well as oth- 
erwise exliausted by the struggle through which 
she had passed, and, owing to defective I’ciamne 
laws, her ordinary sources of income prodiic(*.d very 
little.** In 1866 her receipts were only $62,967.80, 
while her iiecessary disbursements were $606,494.39. 

1 Soe Tenth Census, vol. vii. p. 5J)2. 

2 Of the total <h>ht of 33,445,1X10, 31, ‘130 ,000 wore hold in Lon- 
don, and* 32,100,000 in New York. Interest ou the LonjJcn portion 
was paid regularly up to January, 1865, 
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III 1867 her income increased to #691,048.86, and 
her disbursements to #819,434.85. In 1868 and, 
indeed, in nearly every subsequent year until 1876, 
there was a large balance against her.^ 

In order to meet necessary expenses, the legisla- 
ture of 1865 passed an act^ on Dec. 15 which 
authorized the issue of bonds to the amount of 
#1,500,000 to mature in twenty years, and to 
bear interest at eight per cent if they were dollar 
bonds, and at six per cent if they were sterling 
bonds. A suflicient amount of these was issued 
before November, 1866, to bring the debt, exclu- 
sive of ‘the educational and university funds, up to 
#4,550,062.22.'^ Other bonds and certificates of 
indebtedness were subsequently issued to meet tlie 
deficits, tlius bringing this portion of the State debt, 
exclusive of the educational and univei-sity fund, 
to #5,382,800 on Sept. 30, 1870, and to #6,543,800 
on Sept.* 30, 1871.^ It was increased still more 
under authority of acts passed Dec. 31, 1872, Feb. 
25,1873, and Dec. 19, 1873. 

''Fhe most troublesome portion of the debt of this 
State was founded by an act® passed Feb. 19, 
1867,‘Avhich authorized the indorsement of railroad 

1 Sec Financial Chronicle for March 11, 1871. 

2 See Laws of Alahain.a for 1865, p. 40. 

3 Ifenth Cerijfus, vol. vii. p. 5*12. , 

< See the State Amli^.or’s Report for the year ending Sepi. 30, 
1871 ; also the Financial Chronicle for Nov. 30, 1867, and March 11, 
1871. 

3 See^fJhwB of Alabama, 18G6-f>7 p. 686. 
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bonds to the amount *of $12,000 per mile. One 
clause, providing that this indorsement be made 
for each section of twenty miles of con^deted road, 
wtis amended by an act’ passed Aug. 7, 1808, 
which permitted the indorsement to be made for 
each five miles finished after twenty miles had been 
constructed, and the indorsement to bo raised to 
$16,000 per mile^ As security for tliis inclorse- 
ment, the State was to be given a finst mortgage 
on the roads; and by an act*-^ approved Feb. 
21, 1870, the Governor was authorized to take pos- 
session of any road in case it defaulted in pa^unent 
of interest, and to sell it for the benefit of the State, 
if its earnings were not sufficient to i)ay tlio accru- 
ing interest. The same act also states that in case 
of a default in the payment of interest by any 
road, ‘‘ the Auditor of the State is authorized, and 
it is made his duty, upon his warrant, to draw from 
tlie treasury any sum of money necessaVy to pay 
the interest on any of the bonds indorsed by the 
Stat(3, whenever said interest is not provided for by 
the company; and to pay such intei’est wlien due 
as provided for in this act ; and, in case the exi- 
gency requires, the Governor is hereby auUibri/^ed 
and directed to negotiate temporary loans for sucli 
purpose, and pledge the faith of the State for the 
payment of the same, so that the interest upon all 
the indorsed bonds of the State 'shall be promptly 
paid when due.” 

1 Sec Laws of Alabama, 18S8, p. 1U8. 

* Ibid,, 1870, p. 149. 
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The railroad companies 'of the State speedily 
took advantage of these acts. Up to Nov. 15, 
1869, |2,6i90,000 of railroad bonds had been 
indorsed; by Sept. 30, 1870, $8,480,000;^ and by 
Sept, 30, 1873, 118,686,000. In addition to tliis, 
12,000,000 of eight per cent State bonds were issued 
to the Alabama and Chattanooga Railroad under 
authority of an aet^ passed Feb. 11, 1870, and later 
1300,000 of State bonds were issued to the Mont- 
gomery and Eiifaiila Railroad Company. Of all 
in the State, the former company was tlie most 
liberally aided, having had over $5,000,000 of its 
l)onds indorsed, and $2,000,000 of State bonds 
granted to it directly. 

It seems that with ordinary foresight the State 
officers might have predicted that these railroad 
companies would default in the payment of in- 
terest on these indoraed bonds. Most of their 
roads were in process of construction, and yielded 
no revenue ; and the mere fact that they found it 
necessary to call upon the State for aid was in- 
dicative of a lack of funds. It might also have 
been predicted with certainty from the beginning 
thst payment by the State of the interest on 
these indorsed bonds would reduce her to bank- 
ruptcy. These evils, however, were eithelf not 
fores\5en or jiot heeded, and the State, was comr 
pelled to pass through the humiliation which 

1 Sf;€^Auditor*8 Report for year ending Sept. 30, 1870. 

2 Laws of Alabama for 1870, p. 89. 
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inability to meet obfigations brings. The Ala- 
bama and Chattanooga Railroiiid Company failed 
to pay the interest which fell dne Jftn. 1, 1871,^ 
and with this the trouble began. The State took 
possession of the road, and ultimaiety sold it, after 
having paid out nearly a million dollars in interest 
on its bonds, and, after having become responsible 
for the payment of $312,000 in receiver’s fees, 
and $140,000 in employees’ wages. After all tliis 
she was still liable for the indorsed and direct 
bonds, and was obliged subsequently to com- 
promise them all. By 1873 the other si^bsidized 
railroad companies had defaulted, and slie became 
responsible for the interest on over $18,000,000 
of bonds in addition to the burden of lier regular 
debt. Of course she was obliged to suspend the 
payment of interest, and her debt thus increased 
with frightful rapidity from year to yc^av* 

The State made many laudable attempts to 
meet her increasing obligations, and to provide 
for the p^^yment of her debts in full. The legisla- 
ture of 1872 passed an act^ establishing a sinking ^ 
fund. A tax of one-twentietli of one peji* cent 
was authorized to Ikj devoted each year eithef to 
the jjurchase of State bonds or of railroad bonds 
indorsed by the State. Early in 1873 an^ act^ 
was passed increasing the rate of taxation fifty 

1 See Financial Chronicle for Jan. 7, 1871. 

2 Laws of Alabama for 1871-72, p. 13. 

8 Ibid, 1872-73, p. 4. 
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per cent. On April 21 of the same year another 
act was passed designed to reduce very materially 
the debt itSelf , It was known as the “ 4,000 per 
mile act,” ^ and provided for the exchange of State 
indorsed railA)ad bonds for direct bonds of the 
State, bearing interest at seven per cent in- gold, 
and redeemable in thirty years, the rate of ex- 
change being four thousand dollars of the former 
for one thousand dollars of the latter. The act 
further provided that for the first five yearn after 
the issue of such bonds, the company to whom 
they Av^re issued should set apart three-fourths of 
one per cent of its gross earnings as a sinking- 
fund for their redemption; and that thereafter 
five per cent of their gross earnings should be set 
aside for this purpose. This act was by no means 
popular, and only three railroads exchanged bonds 
undei’ it, \)ut by so doing they reduced the State’s 
liabilities $3,468,000.'^ 

For the final settlement of the diiliculty, hoAV- 
ever, more radical measures were adopted. Dec. 
17, • 1874, an act® Avas passed authorizing the 
appointment of commissioners to liquidate and 
adjust %\l claims against tlie State arising from 

1 Laws of Alabama for 1872-73, p..46. 

* IXio three roads wore : The South and North AJabama Rail- 
road, the iMobilo and Alabama Gnuid Trunk, and the Savannah and 
Memphis. The total amount of new bonds issued was $1,156,000, 
and the total amount of indorsed bonds retired was $4,6^,000.— 
Financia>4?hroniclc, June 19, 1875. 

3 Laws of ^Alabama for 1874, p. 102. 
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bonds issued or indoi^scd. Three coinmissioneis 
were accordingly selected. After devoting two 
years to their task, they reported a piaii for tlie 
settlement of the debt, which plan was communi- 
cated to the legislature by the^ Governor, and 
on F^b. 23, 1870, embodied in a funding act.^ 
Previous to this a new constitution had been 
adopted which proliibited the State from engaging 
in any works of internal improvement, or from 
lending her credit to any individual association or 
corporation. It also limited the amoimt of debt 
that might be contracted to $1,000,000.^ ^ 

The following are the chief features of the 
funding act: — 

1. All the indorsed railroad bonds exce}>t those 
held by the Alabama and (liattanooga Uailioad 
were omitted from the provisions of tlie act. These, 
with accrued interest, amounted to $4,705,000. 

2. The ordinary debt of the State was described 
as class ‘‘A.’’ For the princii)al of tliis, new 
bonds we^’c to be exchanged, dollar for dollai', to 
be dated July 1, 1876, to be payable in tUirty 
years, and to bear interest at two per cent for five ’ 
years, three per cent for five years, four per txmt 
for the succeeding ten years, and five per cent 
thereafter until maturity. The authorized bonds 
of this ckiss aggregated $7,127,709. * The ih'terest 

1 Laws of Alabama for 1875-7G, p. 130. « 

2 See Art. IV. Sec. 54; and Art. X. Sec. 3 of the vepnstitutioii 
of 1875. 
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which had accrued for a 'number of years was 
repudiated. 

3. The bonds issued under the “ 4,000 per mile 
act” were designated fis class “B.” The amount 
recognized $1,192,000, in excliange for which 
new bonds to the amount of $590,000 were author- 
ized to be issued, to l)ear interest at five per cent, 
but to be in other respects like those in class 

4. As class “C” were designated the bonds 
indorsed for the Alabama and Cliattanooga Rail- 
road. These amounted to $5,300,000, and they 
were authorized to be exclianged for new bonds 
aggregating in amo\uit $1,000,000. These bonds 
were to mature in thirty yeai’S, and to bear interest 
at two per cent for the first five years, and at four 
per cent thereafter. 

5. The indebtedness to tlie educational fund 
amounting to $2,810,670, and five per cent State 
certificates amounting to $1,040,000, were to be 
treated in the same manner as the bonds in class 
‘‘A.” 

• In payment of the $2,000,000 of bonds issued 
dirgctly^to the Alabama and Chattanooga Railroad 
Company, land granted to that company, variously 
estimated in amount at from 500,000 to l,20l),000 
acres,* was turned over to the bondholders' 

Summarizing tlie above, we have the following 
•table,' showing the amount of the old debt a\id the 
1 Taken from the Financial Obnmicld for Jan. 13, 1877. 
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amount of new bonds authorized to be issued for 


their payment : — 



Old debt. 

* Ne«r debt 
authorized. 

Five per cent State certificates 

.$1,040,000 

.$1,040,000 

Educational fund indebtccbicss 

2,810,C7J 

2,810,070 

Total^of class “ A ” , . . . 

7,410,800 

7,127,709 

Total of class “ H . . . . 

1,192,000 

590, (M)0 

Total of class “ C ” . . . 

6,300,000 

1,000,000 

'Potal 

$18,759,470 

812,67'l,379 

Unprovided for except as above 



explained ' 

State indorseriKMits left unpro- 

2,000,000 


vided for 

4,705,000 


Total old debt (principal) . 

$25,404,470 



If to the difference between these two totals be 
added the overdue interest on these various classes 
of bonds, the amount of Alabama’s repudiation will 
be not far from $15,000,000. 


1 See page 02, 
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THK CAUSES OE KErUDJATlON. 

The phase of financial history which has been 
described with considerable detail in the preceding 
chapters must now be viewed as a prol>lem for solu- 
tion. We have stated the facts, and Ave inUst now 
seek their explanation. The universality of tlie 
repudiation movement in the South, and the fact 
that in all but two cases ita[)[)eared in each of the 
States affected at nearly the same time, suggest 
common causes, and invite an investigation below 
the surface of the facts which liave been prosentcid. 
Tt is only when we view the facts as one whole and 
atteni[)t tlieir classilication and analysis tliat th(?ir 
tiue meaning and explanation liecome iipparent. 
It is the purpose of the present chapter to reveal 
the general causes^of repudiation, <and to determine 
their permanent or adventitious character. 

As a rule, the repudiating Shites have attempted 
to shield J;lieir honor behind the bulwark o£ the 
law. Only in one or two cases have tliey let their 
debts go by default without so much as attempting 
a legal ^justification of their acts. We luwe seen 
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that ill some cases the alleged illegality of the bonds 
repudiated was a mere pretext, without any real 
foundation in fact ; but that in others the allegations 
were true. Of this latter class of cases Arkansas, 
Georgia, and South Carolina furnish us with exam- 
ples. In the •first-mentioned State the ayes and 
nays had not been recorded in the case of tlie law 
authorizing some of her bondfi, whereas her con- 
stitution expressly provided that they should be 
recorded. A subsequent act of the legislature 
deprived the State of all moral justification for 
repudiation, but could not affect the constitution- 
ality of it. 

In the issue of the railroad bonds which Georgia 
had indorsed, and was called upon to pay, a vari- 
ety of irregularities had been practised. Those 
issued to the Alabama and Chattanooga Railroad 
were second mortgage bonds, and the constitution 
provided, that the State’s indorsement sliould be 
placed only upon firet mortgage bonds. The act 
.authorizing the State’s indorsement of the bonds 
of the Bainbridge, Cuthbert, and Colufnbus Rail- 
road provided as a condition of such indorsement 
that twenty miles ^f said road should first be corn- 
plbted^ As a matter of fact, however, not a foot 
of the road was ever built, while the bonds were 
issued, indorsed, and negotiated. As a condition 
of the issud of bonds in aid of the CJartersville 
and Van Wirt Railroad, the act provided that an 
equal ai^ount must be invested by private ‘parties. 
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Legislative investigation showed, however, that 
the bonds had been issued in entire disregard of 
•this clause of the law. The name of the Carters- 
ville and Van Wirt Railroad was changed to that 
of the Cherokee Railroad, and new bonds were 
issued to it under the new name, ^hdiigh all that 
the law authorized Iiad been issued to the road 
under the old name. 

The illegality discovered in South Carolina con- 
sisted ill one case in the issue of 12,000,000 of 
bonds under an act which authorized the issue 
of only $1,000,000, and in another case in the 
unconstitutionality of an act passed for the relief 
of the treasury.^ 

For the purpose of our investigation into the 
legal justification of the States in tlie repudiation 
of these and similar issues, they may be classilied 
under the following heads : — 

1. Those which were not authorized by any law. 

2. Those which were authorized by laws which 
were unconstitutional. 

3. Those in which the laws autliorizing them 
had not been strictly complied with. 

The point to be decided in each of these c?\ses is 
whether the State or innocent hondholdere lihoidd 
have lij3en made to suffer any loss that the illegal- 
ity in question entailed. In cases in which a State 
is one of fhe parties we have very few* legal decis- 
ions to guide us to the opinions of th^ courts on 

I ^ee page 91, 
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tliis point, for very few such questions have been 
adjudicated, owing to the immunity of States from 
suits brought by individuals. Cases of municipal' 
bonds precisely similar, however, have been re- 
peatedly tricfi in the courts, and from these we 
may discover tfie law upon the subject, 

Ciises coming under the first of the above hea<ls 
are easy to decide. No court would hold a State 
I'esponsible for bonds for the issue of wliich she 
had given no authority whatever. Purchasei's are 
bound to see to it that the bonds iji which they 
invest liave been authorized by law. To fail hero 
is a negiigenco for which they alone arc responsible, 
and for which they must and should suffer. Of 
coui'se an aiition for fraud might be brought against 
State officers who would presume to negotiate such 
bonds ; but such an action would concern them as 
individuals, and not as State officials. The author- 
ity of the State’s agents is of necessity defined by 
law, and the interests of good order and careful 
legislation, as well as the safeguards of liberty, 
demand that these laws should be strictly obeyed. 

On this point Burroughs, on ‘‘ The Law of Public 
Secufijties,” p. 5, says: “All who deal with a pub- 
lic agent or officer must take notice of his powers, 
lie derives his authority from the law nvhich 
authorizes his appointment. No person may pro- 
fess ignorance of the extent of the powers ot a 
public agent. (State v. Haj-s, 53- Mo., 578). A 
private kgent acting in violation of specific instruc- 
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tions, yet within the scope of a general authority, 
gtnay bind his principal ; the rule as to the effect of 
a like act of a public agent is otherwise. Tlio 
latter is clothed with duties and powers specifically 
defined and limited by public law, Ignorance of 
winch cannot be }>resumed in favor of those deal- 
ing witli him. Tlik is the reason of the dift’erence 
between public and private agents. The powers 
of the one can always be known ; the other may 
not be.” 

Cases in which the law authorizing the issue 
is unconstitutional arc more complicateit The 
decision is easy and simple, provided the law is 
declared by competent authority to be unconstitu- 
tional before the bonds are negotiated. Sucli a 
case Avould really Ixilong under the first head, for 
a law which lias been declared unconstitutional lias 
no more binding force than if it had never liecn 
passed. But suppose the bonds have been regu- 
larly and properly negotiated, and have come into 
the hands «f innocent purchasers, before the con- 
stitutionality of the law authorizing them has been 
questioned; and suppose further that the ^ law, 
though plainly unconstitutional, has not* been 
declared so by competent authority. It was under 
precisely such conditions as these that the rcpudi- 
‘ated uncdlistitutional bonds were issued. Arc 
purchasers of bonds bound to consult the records 
in ordento discover whether or not the constitution 
has bjen complied with in the passage of » the laAv, 
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or is it sufficient for theffi to see to it that there 
is a law authorizing the bonds whicli they have 
purchasdd ? 

It must be admitted that the answer to this 
question is p.ot easy. On the one hand, it may be 
asked of what good are constitutions unless the 
State insists upon their being complied with to 
the letter; and on the other hand, it may be asked 
whether the State is not estopped from pleading 
the unconstitutional ity of a law by the action of 
lier officers who negotiated the bonds, and by that 
act certified to their validity. 

At this point it becomes necessary to distinguish 
carefully between the second and third classes of 
cases into which illegal bonds arc classified, — in 
other words, between violations of a constitution 
and of a statute law. In the latter class of cases, 
as we shall presently show, the ordinary executive 
officers ' of the State are competent to decide 
whether or not the law has been complied with ; 
in the former class of cases they are not. The 
power to decide concerning the constitutionality of 
a law, in all the States of our Union, has been con- 
{eiT^ upon some court, and that court cannot, in 
the nature of the case, pronounce a decision until 
some case has been brought before it, and that may 
not happeq until years after the bonds have beent 
negotiated and have passed into the hands of inno- 
cent holders. Unless, after a law has been pro- 
nounced unconstitutional by competent authority, ^ 
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it becomes of none effect, and all acts based upon 
it lose their binding force, it is difficult to see 
tow constitutions render any protection to people 
of the State. The preservation intact of the pro- 
tective cliaracter of the fundaincyifel law of a 
State seems, therefore, to demand tliat, in the class 
of cases under disyiission, the bondholders sliall 
suffer the loss, unless other more important inter- 
ests of the State aie thereby jeopardized. The 
State constitution is a part of the law whicli de- 
fines the duties of officers, and purchasers of bonds 
are bound to see to it, not only that their pinj3hases 
are authorized by a statute law, but that such a 
law does not conflict with the constitution of the 
State. The law relating to this point is summar- 
ized in “Law of Public Securities,” by Burroughs, 
in the following words: “The defects of ivant 
of power arising from a violation of some consti- 
tutional provision are, however, of sucli a cliarac- 
ter that no defence avails the holder. That be has 
paid value fyr the bonds in good faitli, and has no 
actual notice of the defect, is immaterial. Every 
person is bound to know the law, statute jind 
constitutional, and this constructive notice h as 
effectal as an actual notice.” 

The third class of cases mentioned above brings 
to oiy attei^ion irregularities in the compliance 
with laws authorizing the issue of bonds. The 
number of these is great; but one principlp^has 
jiirected decisions on such points in the case of 
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municipal bonds, and that alone needs to be con- 
sidered. ^ The question to be decided in thes^ 
cases is, whether the holders need to go back 
of the recitals on the bonds, in case such recitals 
state that flic law has been complied with. The 
first case brought before the Supreme Court of 
the United States involving this question vras 
that of Knox County, Indiana, v. Aspinwall, 
et al.^ Since this furnished the precedent which 
has been closely followed by that court, it will 
be worth while to give an account of it. 

Tb-s county refused to pay bonds that had been 
issued in aid of a railroad on the ground that the 
county commissioners who issued them had failed 
to comply with that clause of the statute which 
required that certain notices be given before the 
matter was put to a vote of the iieople. The fol- 
lowing is the opinion of the court: “Where the 
statute of a State provided that the Board of Com- 
missioners of a county should have power to sub- 
scribe for railroad stock, and issue bends therefor 
in case a majority of the voters of the county 
should so determine after a certain notice should 
Tbe ^iven of the time and place of election, and 
the Board subscribed for the stock and issued the 
bonds, purporting to act in compliance with the 
statute, it is too late to call in question the exist- 
ence or regularity of the notices in a suit against 
them by the holders of the coupons attached to the 
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bonds, who are innoceni? holders in this collateral 
way. In such a suit, according to the true inter- 
pretation of the statute, the Board were the proper 
judges whether or not a majority of the votes in the 
county had been cast in favor of tlie •sulwcription 
to the stock. The bonds on their face import a 
compliance with the law under which they were 
issued, and the purchaser was not bound to look 
further for evidence of a compliance with the 
conditions to the grant of the power.” 

Ill the case of Oolona v. Eaves, 92 U. S', 484, 
Mr, Justice Strong confirmed the decision in tlie 
case of Knox County, etc., in the folTowiiig 
words: “Where the legislative authority has been 
given a municipality, or to its olficers, to subscribe 
for tlie stock of a railroad company, and to issue 
municipal bonds in payment, but only on some 
precedent condition, such as a popular vote favor- 
ing the subscription, and where it may be gathered 
from the legislative enactment that the oflicers of 
the municipality were invested with power to 
decide whether the condition precedent liad becjti, 
complied with, their recital that it has been, made 
in the bonds issued by them, and held by 
fide purchaser, is conclusive of the fact and bind- 
ing up6n the municipality, for the recital is 
itself a d^ision of the fact by the, appointed 
tribunal.” 

Mr, Justice Bradley, in Humboldt Township v, 
^Long, et aL, 92 U. S. 642, says: “We hs^ve*sub- 
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stantially held that if a municipal body has law- 
ful power to issue bonds or other negotiable^ 
securities, dependent only on the adoption of 
certain preliminary proceedings, such as a popular 
election of the constituent body, the holder in 
good faith has a right to assume that such pre- 
liminary proceedings have taken place, if the fad 
be certified on the bonds' themselves by the 
authorities whose primary duty it is to ascer- 
tain it.” 

Another case bearing upon the rights of Iona fide 
bondholders was that of Hackett v. Ottawa, 99 
U. S. 86. In this it was shown that the bonds 
had not been issued for the purpose prescribed in 
the act. The court held that in this case the 
bondholder was not compelled to go l)ack of the 
recitals on the bonds. It said in substance that 
when the officers of a municipality recite in bonds 
issued by them that they are for a purpose muni- 
cipal or public, this recital cuts off all in- 
quiry as to the jmrpose for which ^ they were 
issued. 

In another case Chief Justice Waite said; 

r 

“'When the certificate of the proper officer is 
found on the bond, the purchaser need not inquire 
whether what has been certified to is true. As 
against a hona fide holder, the public? is bruiid‘ 
by what its authorized agents have done and stated 
in the^prescribed form.” ^ 

Antony v. County of Jasper, 101 U. S. 693. ^ 
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Our State courts haVe, in the main, followed 
the principle laid down in these decisions, though 
they have not given quite so broad an fnterpreta- 
tion to the term “irregularities.” ^ A distinction 
must, of course, be made behveen nM>re irregular- 
ities in compliance with the law and acts wliicli 
fall entirely outside of the authorization of the 
law. 

These decisions certaiiilj'^ warrant us in conclud- 
ing that officers autliorized to issue bonds have 
power to determine that the conditions of the 
law have been complied with; that the decision 
of such officers to that effect is binding upon the 
State; and that tlie recitals of the bonds duly 
signed by such officers that said conditions hav(5 
b<ien complied with, is the only evidence which 
the bondholder must produce in order to establish 
the validity of his bonds. 

If the specific cases of repudiatioil on tlie 
grounds of illegality described in preceding 
pages be jjdjudged in accordance with the prin- 
ciples of the law here laid down, it will be foijnd 
that some of them were legally' justifiable, Init 
that others were not. It is not essential /o Qur 
present purpose to show which ones were thus 
justified and which were not: the fact just stated 
is K^uffici^ut. Something more is neejled to (?stab- 
lish the invalidity of a bond, even in the eyes of 

the law, than the fact that in its issue the precise* 
• •• 

1 llurrouj^hs: “Liiw of Public Securitios,’* p. l^sq. 
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conditions of the law authorizing it have not 
been complied with. The rights of innocent and 
hona fide bondholders are not thus summarily to ^ 
be disposed of. It is necessary for this purpose 
to establish that the law authorizing the bonds 
was unconstitutional, or that the alleged irregu- 
larity in their issue amounted to the setting aside 
of tlie law entirely, and then it is a question upon 
which the Supreme Court of the United States 
and our State courts do not agree — whether the 
recitals of the officers authorized to issue the bonds 
do not bind the State. 

The «;uestion arises at this point whether it is 
expedient that the State should in all cases take 
advantage of her riglit, and repudiate whenever 
such a proceeding would bo sanctioned by the 
courts. The answer to this question should de- 
pend upon the gravity of the case. It would be 
uinvise ta lay it down as a genei-al principle that 
the State should adopt this course of procedure 
or the opposite in all cases. It is necessary to dis- 
criminate, and in each case to set over agtiinst each 
other the advantages and disadvantages of repudi- 
ation. • While the presumption in the circumstances 
supposed may be in favor of repudiation, it is easy 
to adduce cases in which such a course would 
greatly injure the State, as well as do rank injus- 
tice to her creditors. "The equities of the case and 
the interests of the State’s credit should have 

« 

great \^(^ight in doubtful cases. 



THE CAUSES OF REFUmATUm, 


211 


In equity inquiry should always be made into the 
innocency or fraud of the creditor. In many cases 
in this country men have secured the bftnds of the 
State through connivance and fraud, without part- 
ing with a dollar of their money. « Cases of this 
sort should not, of course, be treated with leniency, 
and repudiation of the debt would be the proper 
course, unless grc^iter injury than that involved in 
the fraud would tliereby come to the State. On 
the other hand, it is beneath the dignity of the 
State and injurious to public morals to repudiate 
the bonds of an innocent holder who has parted 
with his money in good faith and possibl^" in part 
from patriotic motives. Only when the higher in- 
terests of the State clearly demandsuch a procedure 
should she take advantage of her legal rights uiider 
such circumstances. 

A second point worthy of careful consideration 
in case tlie illegality of a debt has been el^tablished, 
pertains to the question whether or not tlie State 
has enjoyed the benefit of the borrowed money. 
In some of the cases referred to the repudij^ted 
bonds had been issued in aid of railroads and other 
public works, from which the State recei/ed^ no 
benefit whatever; in other's the money obtained by 
the \mn was used for the payment of the ordinary 
and regular expenses of the government, • The 
question naturally arises whether the State is jus- 
tified in refusing to pay back money which, though* 
obtained by her officers without her consent, was 
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nevertheless accepted and iised by her. In the 
case of an individual we would have no hesitation 
in answering this query in the negative. The fact 
that the principal received and expended the money 
which his agent borrowed in liis name/ even though 
without his consent, would, in the judgment of any 
civilized community, make tlie debt binding and 
legitimate. The case of a State is not strictly 
analogous to this, because tlie acceptance and ex- 
penditure of the money directly are impossibili- 
ties. Agents must act for lier liere as Avell as in 
the matter of borrowing, and collusion between 
these two sets of agents is possible, if there are 
two sets ; and, of course, if the same persons botli 
borrow and expend the money, furtlier investiga- 
tion would be needed in order to discover the obli- 
gation of the State. The case of the State, then, 
is really analagous to that of an individual whose 
agent borrowed money without Ids consent, and 
also ex{)ended it. To establish the obligation of 
the principal to pay the debt under 8uc\; circum- 
stances, it would be necessary to establish the fact 
‘ that the agent acted in the expenditure with his 
consents In like manner, if investigation develops 
the fact that money illegally borrowed was expended 
with the full and legally expressed consent olE the 
people’s repr(?senta.tives, it is difficult tO: escape 
the conclusion that the State is under moral obli- 
gations to pay the debt. 

Aside fi;om the equity of the case, a failure to 
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observe whicli will disgrace the State and inlBiict a 
blow upon public morality, the maintenance of the 
State’s credit demands that she shall not repudiate 
her bonds except in the most extreme cases. It is 
probable that repudiation, even iiinJer such circum- 
stances, would render it dilficult to borrow again. 
The money-loaning public is extremely sensitive. 
It does not easily appreciate nice constitutional and 
legal points. Es[)ecially difficult is it to convijice 
this public that the State which accepts and uses 
borrowed money, and then refuses to pay it back in 
due time, is not guilty of robbery. Tlie fact that 
irregularities in the issue of the bonds liave taken 
from the creditor all remedy in the courts, does not 
prevent him from making the determination that 
he will not again risk his money in such a manner. 
Even under circumstances the most favorable to the 
State, I’epudiation shakes the public faith in public 
securities. 

Our own experience in this matter cannot be 
conclusive on the point under discussion, for most 
of the cases of repudiation recorded in the, pre- 
vious chapters cannot be legally justified ,• but it‘ 
may, nevertheless, be interesting in this co'jine.otion 
to note the fluctuations in State securities during 
a part of the decade of repudiation. The follow- 
iijg table was compiled by Hon. Robert P. Porter, 
and wa& published in the International Review for 
1880.. 
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Flmtuations 

in State securities from 1872 to 1879, 

inclusive^ with 

the 

average 

value for the same 

time: — * 








Aver- 

States. 

1872 

1873 

1874 

1875 

1876 

1877 

1878 

1879 

age. 

Maine . . . 

IQP 

100 

100 

100 

100 

100 

100 

100 

100 

New Hampshire, 100 

•100 

100 

100 

100 

100 

100 

100 

100 

Vermont . . 

100 

100 

100 

100 

100 

100 

100 

100 

100 

Massachusetts . 

103 

103 

103 

103 

103 

103 

103 

103 

103 

Rhode Island . 

99 

99 

99 

102 

107* 

no 

105 

no 

104 

Connecticut , 

•99 

90 

99 

10:J 

105 

109 

100 

106 

103 

Now York . , 

104 

105 

100 

100 

no 

113 

115 

114 

no 

Pennsylvania . 

99 

100 

100 

300 

100 

100 

100 

100 

99 

Maryland • . 

102 

102 

102 

102 

102 

102 

102 

102 

102 

Virginia . . 

no 

42 

35 

35 

44 

39 

30 

36 

38 

North Carolina, 

21 

29 

21 

30 

19 

24 

24 

33 

25 

South CarolAia, 

34 

27 

15 

28 

31 

32 

31 

11 

26 

Georgia • . 

73 

87 

68 

81 

98 

101 

104 

107 

90 

Alabama . . 

90 

57 

25 

43 

26 

26 

29 

60 

45 

Louisiana . . 

08 

50 

19 

25 

35 

39 

61 

67 

46 

Texas , . . 

88 

73 

83 

95 

101 

101 

101 

101 

93 

Arkansas . . 

50 

30 

19 

12 

15 

11 

8 

7 

19 

Tennessee . . 

65 

79 

69 

38 

44 

42 

35 

33 

53 

Kentucky . . 

90 

90 

98 

100 

101 

101 

101 

101 

99 

Ohio ... * 

100 

101 

100 

102 

107 

106 

104 

106 

103 

Indiana . . 

100 

102 

100 

99 

100 

100 

100 

100 

100 

Illinois . . . 

99 

95 

95 

90 

101 

100 

102 

103 

99 

Michigan . . 

98 

97 

94 

102 

J05 

104 

104, 

,107 

101 

Missouri . . 

94 

90 

96 

95 

101 

103 

104 

105 

98 

Califorliia . . 

a 

110 

110 

no 

105 

105 

105 

105 

105 

107 

This tuble clearly shows the deadly influence of 

repudiation on State credit. 

It shows also that in 

this country, 

at 

least, the money-loaning public 

does not distinguish between cases of justifiable 

and unjustifiable 

repudiation, 

but has condemnea 

all indiscriminately. 








The iii^uiry upon 

which 

we 

entered 

in 

this 
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chapter has advanced but one step. The illegal 
character of bonds is but one of many causes of 
repudiation in this country. In some ’cases, as we 
have seen, illegfility vn ns simply alleged fis a pretext 
to cover up the real condition of* affairs. In all 
cases it was accompanied and re-enforced by other* 
more or less potent causes. In our further inquiry 
we must go behind and below the phenomena, and 
look deeper into the public mind for the explanation 
which we seek. Four topics must be considered in 
this connection: TJie heavy pressure of debts on the 
repudiating States ; the corruption of State oflicials ; 
the financial crisis of 1837 ; and the Ci^il War. 

No one can examine the facts presented in the 
previous chapters without being impressed with the 
magnitude of the debt of the repudiating States. 
At about the time of the appearance of the sen- 
timent in favor of rej^udiation in these States, the 
debts wdiich were imminent, including both those 
recognized and unrecognized, were somewhat near 
the following figures : In Arkansas, f8, 800,000, l)e- 
sides about 1^5,000,000 of bonds issued to railroads : 
in Florida, $4,850,000 ; in Georgia, $11,135,500 ; 
in Louisiana, $22,500,000 ; in Mississipj^, $J,000,- 
000 ; in Virginia, $45,000,000 ; in North Carolina, 
$lS,000,000; in South Carolina, $15,850,000 ; in 
.Alabama, $11,345,000 ; in Tennessee, $43“,950,000. 

If we reckon the average rate of interest paid at 
five, per cent, which is below the comet figure,Jthe 
annual interest charges represented by fhese debts 
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are about as follows : In Arkansas, $433,000, bcKsides 
about $247,000 for which she was liable in case llie 
railroads defaulted ; in Florida, $242,000 ; in Geor- 
gia, $556,000 ; in Louisiana, $1,121,000 ; in Missis- 
sipi)i, $350,000 ; in Virginia, $2,250,000; in North 
(Carolina, $750,000 ; in South Carolina, $792,000; 
in Alabama, $567,000; in Tennessee, $2,192,000. 

The total amount raised by taxation in these 
States at about tlie time to which these figures 
refer indicate that such interest charges as these 
were really seriously burdensome. When Florida 
was threatened with an annual interest charge of 
about $200,000, her total revenue was less than 
$100,000 per annum. The interest on Virginia’s 
debt in 1870 amounted to about $2,000,000, while 
her income for 1869 did not reach $3,000,000. An 
interest charge of $700,000 and more hung over 
North Carolina when her taxes yielded only a lit- 
tle over $500,000. The interest on Alabama’s 
funded debt amounted to over $500,000 at a time 
when her income from taxation amounted to only 
a little over $800,000. 

, Such facts as these do not furnish an argument 
in favor of repudiation. The States could un- 
questionably have endured a much heavier weight 
of taxation, and the enormous increase in ’tlie 
wealth .of the Southern States during the last 
decade shows that they were becoming year hy 
year better able to bear heavy burdens of indebted- 
ness. ItwWould in every case have been possible 
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to arrange with bondboldei-s for the payment of 
both principal and interest at some future time 
when the resources of the State should^ be greater. 
Any bondholder would have preferred such an 
arrangement to the repudiation of his bonds. 
Other expedients might have beisn* devised. But 
while these facts do not furnish an argument in 
favor of repudiation, they certainly lie!]) to explain 
the fact. It is not surprising that tax-payers 
sought ways and means of avoiding such burdens, 
and that they grasped at every straw which offered 
them hope. 

It is still easier to understand the seytiment in 
favor of repudiation when we remember that in 
most cases the debts wliieh gave the greatest 
weight to this burden were rolled ui>on the shoul- 
ders of the States by defaulting and bankrupt 
railroad or banking corporations whose eiiterprises 
the State had attempted to advance Ivy indorsing 
their bonds or by issuing bonds to tliem directly. 
The people felt that these debts were not their 
own ; tBat they were al>out to he heavily taxed in 
order to foot the bills of speculatoi-s who had veiy 
likely emerged from a cloud of bankruj)J:cy with 
well-lined pockets. The matter was ntadc still 
woijse by the fact tliat in most cases the property 
mortgaged to the State for security was of little 
f alueVlien the mortgage was foreclosed. Georgia 
secured some railroad property, the utilization of 
which plunged her more deeply ijito debt. 
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Tennessee had the same experience. In many 
cases the roads mortgaged defaulted before their 
completioii, and the State obtained by foreclosure 
only a few miles of graded track which could be 
sold simply fo^^railroad purposes, and that at a great 
sacrifice, and wh*ich the State was in no condition 
to utilize for herself. When the enterprises aided 
were banks, as in the cases of Mississippi, Florida, 
and Tennessee in part, the matter was still worse, 
for usually the State had invested heavily in bank 
stock, which became worthless when the banks 
failed. It is exceedingly hard for a man to pay a 
note whieh he has indorsed for the accommoda- 
tion of a friend. Unquestionably many such debts 
would be repudiated if their payment could not be 
enforced by the courts. It is very much harder to 
pay heavy taxes on account of the failure of cor- 
porations in which one has no direct interest. The 
former sacrifice is compensated in part by the 
gratitude of the friend, and the hope that lie may 
pay back the sum in tlie future ; but for tjie latter 
there is no compensation of a positive nature. 
.Public honor, or the desire to save the State from 
tlie disgrace of breaking her plighted faith, are 
tlie only motives to tlie payment of such a debt. 

A second source from which we may draw for a 
partiaUexplanation of the repudiation sentimeut 
in some of . our States is the belief in the extrava- 
gance and corruption of the State governments. 
That this belief was often well founded is attested 
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by an abundance of facts in the case of at least 
two, States. 

While the greater part of the debt* of South 
Carolina was being contracted, the legislature of 
that State was in the liands of a hor^e of ignorant 
men Avho cared only for their olvn gains. The 
report of the Joint Investigating Committee on 
the public frauds* of South Carolina contains in 
the space of about nine hundred pages a record of 
fraud and extravagance which is unequalled in tlie 
annals of this country, and hardly surpassed in 
those of any other. Speaking of the extravagance 
of the legislatures of this period as compated with 
the economy of those of previous periods, a writer 
in the international Review^ uses the following 
language : “ The old legislature had been con tented 
with five-dollar clocks ; the new one purchased six- 
hundred-dollar clocks. Forty-cent spittoons gave 
way to eight-dollar cuspidors ; four-dollar benches 
were alx)lislied to give place to two-hundred-dollar 
crimson plush sofas. The legislator who was con- 
tent to serve his State upon a dollar chair, in the 
new era leisurely lounged upon sixty-dollar plush 
Gothic cliaii’S ; eighty dolkr library desks todc tlio 
place of four-dollar pine tables ; and twenty-fi ve-cent 
hat pegs were abolished to give place to thirty- 
dollar hat-racks ; ten-dollar office desks were aban- 
doned, aifd others costing one hundred and seventy- 
five dollars substituted; coats that formerly hung 

• \ 

^ Hon. B. P. I*orter in November number, 18W. 
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upon fifty-cent coat-hooks* were, under the new 
dispensation, carefully put away in one-hundred- 
dollar wgft’drobes ; cheap matting was taken up and* 
body Brussels substituted ; the finest Havana cigars 
took the placf^ of clay pipes, champagne of whiskey, 
six-hundred-dollar mirrors of four-dollar looking- 
glasses, while six-hundred-dollar brocatcl curtains 
and lambrequins adorned the Avindows from which 
formerly hung two-dollar curtixins.” ^ 

During this carnival of extravagance enormous 
debts were contracted, the amount of which could 
not he accurately estimated on account of the con- 
fusion (jf the public records. Legislati ve committees 
unearthed the most gigantic frauds, and completely 
destroyed the confidence of the people in tlie 
validity of the greater part of the State debt. 

The investigations made by legislative commit- 
tees of the State of Georgia revealed a most sus- 
picious fiiass of facts concerning the official acts of 
those concerned in the negotiation of many of her 
bonds. One of her governors practically confessed 
his complicity in bond swindling schemes by re- 
signing his office and fleeing the country. Other 
olficlals were suspected of the same crime, though 
direct and absolute proof was not obtained. What- 
ever the facts may have been, it is unquestioned 
that the impression went forth among the people 
of the State that they had been fearfully sx\indled 
by those to whom they had intrusted the reins of 

, 1 For farther facts, see Appendix Yl. 
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government. Fraud was also charged against the 
State governments of Alabama, Tennessee, and 
•Louisiana. * 

It is not necessary for our purpose to show that 
these charges were true. It is suffn^ient to indi- 
cate the fact that the impression 'that tliey were 
true, or the fear that they might be true, was 
prevalent among tlie people, and was intensified 
in their representatives. That vsuch an impression 
tended to create a sentiment in favor of repudia- 
tion, there can be little doubt. Overburdened 
tax-payers, even though their respect for public 
morality may be very high, will not fail *10 give 
themselves the benefit of any doubts concerning 
the justice of the burdens they are called upon to 
bear. 

No analysis of the causes of repudiation in this 
country can approximate completeness which does 
not include the cliaracteristics of tlie twO periods 
of our liistory in which these events occurred. A 
reference to the dates of the passage of tlie repu- 
diation acts which have been described, will shqw 
the limits of these periods. To the first belong 
Florida and Mississippi. The former State adj^pted 
the constitution which committed her to repudia- 
tion in *1845, and the message of the Governor of 
the latter State, in which repudiation was fimt»sug- 
gest^d, was given to the public in January, 1841. 
Most of the other States passed their repudiation 
acts in the decade Ijctween 1870 and 1880. 
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‘ In. the early forties, the first period to be con- 
sidered, the people of our country were in the 
midst of the gloom and despair which succeeded 
the terrible financial crisis of 1837 and 1838, and 
which brought financial ruin to thousands. To 
appreciate thd state of the public mind at this 
time, it is necessary to recall the circumstances 
which led to that crisis. 

The seven years preceding were declared by a 
prominent judge of that period,^ to be “one of 
the most extraordinary financial periods — perhaps 
the most extraordinary one — which the world has 
over se\3n.” Ever since the close of the War of 
1812, and the Napoleonic wars in Europe, our 
country had experienced unparalleled prosperity. 
Our population had increased from seven to seven- 
teen millions. Manufactures had been success- 
fully started, and were producing a quantity of 
some commodities sufticient not only to supply 
our own wants, but also to supply the material for 
a respectable export trade. Our commerce had 
been enormously increased as a result of this and 
such other causes as a vast increase in the 
capita production of agricultural products, the 
opening up of our mineral resources, the establish- 
ment of peaceful relations with England and 
France, and the naturrll develojmcnt of American 
enterprise.' New territories of vast extent had 
been opened to enterprise and speculation by .on 

^ Curtis in North American Review for January, 18 H 
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enormous extension and*iinproveinent of the means 
of communication, notably by the building^of canals 
and railroads. Cities had grown up in an incredi- 
bly short time, in the midst of wildernesses. In 
fact, everything in the line of matgrfal prospeiity 
seemed to be within our grasp, and we became a 
wonder to ourselveg and to the rest of the world. 

The writer just referred to eloquently described 
our attainments during this period in tlie follow- 
ing words : “ The stories of the old poets concern- 
ing heroes who built cities by the shore of the sea, 
and, by their mighty energies and the direct assist- 
ance of tlie divine power, created states that were 
secured by laws, supplied by industry, and adorned 
with the arts of life, do not sound incredible or 
strange in our ears. In the lifetime of one gene- 
ration we have seen an extent of wilderness that 
seemed illimitable divided into cultivated farms ; 
solitary inland seas made glad with the presence 
of an active and prosperous commerce ; great 
rivers, whose waters formerly reflected only the 
shadows of the forest, running by the luxurious 
abodes of civilized men, and beaihig the varied 
products of labor ; cities whicli are already wortliy 
of the name, filled with an industrious and intelli- 
gent population, springing qp in the solitary places ; 
•nay,^grea(t States, whose people are rjeckonecl by 
millions, brought into existence and established 
during this short period,” , 

» The remarkable financial era of wliich Judge 
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Curtis spoke was producefl in part by this great 
material progress, and in part by a combination of 
circumstances which, if not entirely fortuitous, was' 
at least very unusual. The use of bills of exchange 
became general during this period, Avhich vastly 
increased our facilities for foreign commerce, and 
was equivalent to a large addition to our com- 
mercial capital. While this change in the methods 
of exchange was in progress, the war against the 
United States Bank was being carried on. As a 
result of this, deposits were transferred to State 
banks, and local banks were multiplied all over 
the Union. The nominal capital of banks of this 
class was increased from one hundred and ten to 
two hundred and twenty millions between the 
years 1830 and 1887. The country was flooded 
with tlie notes of these banks, which, together 
with the practical increase in our circulating 
medium, caused by the rapid development of the 
credit system, produced inflation and an unnatural 
rise of prices which exaggerated the , substantial 
progress which the country wiis experiencing. In 
addition to all this the States, in 1836, received 
subsidies from the treasury of the United States, 
in the form of shares of the surplus revenue, 
which wiis then being distributed. 

Uil'der thp influence of all this stiraujus J)oth 
States and individuals became intoxicated, and 
♦ contracted obligations in the most reckless fashion. 
The fortuer embarked in gigantic enterprises in 



/the causes of ItEPUDIATIOm 225 


the form of public works, to pay for which millions 
of dollars of bonds were issued. These sold readily 
at good prices in the markets of Europfe. Finan- 
ciers the world over had unbounded confidence in 
our good faith, for we had just ^n 1836) per- 
formed the unusual feat of paying off a national 
debt ; and the same circumstances which gave us 
confidence in ourselves dispelled any doubts which 
might at one time have entered their minds con- 
cerning our ability to pay almost any amount of 
debts. 

The influx of the millions of foreign capital 
which represented the proceeds of the^j bonds, 
added to the stimulus produced by the inflated 
bank issues, the government subsidies, and tlie 
real industrial progress of the nation, ami the 
result was an epidemic of reckless speculation 
which spread throughout the business world, and 
did not exempt from its influence the* humblest 
classes. In the words again of Judge (hirtis, 
“Some who, in former times, would have found 
occupation suited to their daring tempers in the 
field, embarked their recklessness in commerce ; 
othem, whose rashness under ordinary chcum-* 
stances would have been soon checked by disaster, 
or prevented from showing itself by want of means, 
found tljat their energy and love of adventure had 
macfe them leaders; and others still," whose fears 
would have been roused by danger, lost all hesita-. 
tion in 'the general confidence. Men acted as if a 
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short and secure road to •wealth had been dis- 
covered on which all might travel, and he who 
went fastest would be the first to reach the desired 
end. The result was such a‘ morbid tendency to 
excess in all financial affairs as had never before 
been witnessed.*. . . All uses of capital seemed 
to be followed by certain and large returns, and 
men were, therefore, eager to borrow. All pur- 
suits appeared to be safe and prosperous, and, 
tlierefore, those who had money were desirous to 
lend it. So much security was felt that little was 
asked ; and to obtain money nothing more was 
necessary* than to show the lender that it was to 
be employed in some magnificent scheme which 
stood well with tlie large expectations of the time, 
and was in season with the glorious summer of 
men’s hopes.” 

Such wjis the state of tlie public mind on the 
eve of the? great financial crisis of 1887. Only 
a few of the most conservative and far-sighted 
saw that these great hopes and expectations and 
this, unparalleled prosperity were based upon a 
« greatly intiated currency and a superstructure of 
credit Vhich could not long sustaiji the weight 
which was resting upon it. The fii^st intimation 
of the true state of affairs came from Lofidon, 
when 'the Bank of England stopped the^ credit 
of several American banking houses. Thi*:? act 
MTas rendered necessary by the flow of specie 
which diidp-ngercd the bank itself. 
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At this very time, Notwithstanding the inflation 
of our currency and the constant influx of foreign 
capital, the demand for money in this country ex- 
ceeded the supply, and this cutting off of the means 
of foreign exchange through instrinneiits of credit, 
together with Jackson’s specie circular, made a' 
demand for specie which could not possibly ho 
supplied. At once there was a general call for 
the payment of. obligations, and the banks were 
besieged for the coin which they did not possess 
and could not obtain. Temporary expedients, 
such as the issue of something over a million ster- 
ling bonds by the Bank of the UnitecT States of 
Pennsylvania, were of little avail, and the inevi- 
table susi)ension of specie payments came. With 
it came a general suspension of business. 

For several months the people devoted them- 
selves to the payment of their debts whenever this 
was possible, and to the settlement of flieir affairs 
according to the laws of bankruptcy whenever this 
was not possible. There was a general redistri- 
bution of the wealth of the country. Thousands 
of persons lost the whole or a large part of their* 
property, and, what was equally as bad, noi money 
could be gotten at any price in order to make a 
fresh*start. Even wealthy persons found it diffi- 
cult ty get the money needed for^ordina^ry ex- 
penses, and in many States the average farmer 
and laborer could get no currency at all. . “ Fail- 
ures were almost innumerable. Trade had fallen 
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ofiF, and when prosecuted was* hazardous. A deep 
gloom settled upon men’s minds. . . . The 
people were amazed at their own disasters, and 
afraid to act in any way lest they should run into 
new mistakes.”' The bubble of prosperity had 
‘burst, and men’s eyes w'ere at last opened to the 
true state of affairs. 

Many of the States were no better off than in- 
dividuals. Pennsylvania, Maryland, Michigan, 
Mississippi, Illinois, and Indiana defaulted in 
their interest payments. The period of debt 
contracting had suddenly come to an end. No 
more money could be borrowed, even to meet the 
comparatively small amount required for these in- 
terest payments. The only resort was to increased 
taxation, and that on a much diminished taxable 
basis. The feelings of bix -payers may be ima- 
gined. These debts had been contracted for public 
works which the people had expected to be pro- 
ductive of great wealth. It had not for a momejit 
been imagined that they could be the oc(jasion of 
an increase in the tax lev}’'; “and when, the means 
of the State exhausted, it was discovered that the 
moneys«borrowed must be paid out of ordinary 
revenue, the public was filled with consternation.” 
It is scarcely surprising that at such a time creditor 
should *have teen synonomous with enemy, and 
that a piiblic creditor, — especially when the claim 
w^iich l\e held was believed to be tainted with 
fraud, as i^ the case of the bonds which had been 
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issued to the banks,* and were a partial cause of 
their disasters, — should not liave been given a 
fair hearing. Sound reasoning and tlie triumph 
of the highest moml principles will be sought in 
vain in the average man under su(»h circumstances. 

It is, of course, greatly to be regretted that* 
Mississippi and Florida did not follow the good 
example set them by the other States which were 
suffering from the same malady. They issued 
due bills or interest certificates for the sum which 
they found themselves unable to ])ay, and in one 
way and another passed througli the ordeal with 
honor and credit intact. The renewed prosjier- 
ity of succeeding years enabled them to repair 
the damages of this period, and to meet witli ease 
all their obligations. Mississippi and Florida 
might have done likewise had not the cry of il- 
legtility been raised against their lK)nds. The 
people of these Stiites were unable, uiVler the cir- 
cumstances, to resist the temptation to i cpudiation 
which tj^is pretext furnished them, especially after 
tlie question had gotten into politics and the fate 
of party measures had been staked upon it. What 
Mississippi miglit have done under otheik circum- 
stances it is useless to inquire , l)at that the state 
of iTiind of her citizens induced by their disasters 
Avas ^.more potent cause of repudnition flian tlie 
alleged illegality of her bonds, no one who studies 
the subject at this distance of time and in tlie 
light of historical facts can doubt. 
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Turning now to the second group of States, 
whose acts of repudiation, as we have seen, were 
passed for the most part in the decade between 
1870 and 1880, wc note that all, with the single 
exception of Miiinesota, were seceders from the 
Union in 1861. This fact at once suggests the 
question whether there is not a relation of cause 
and effect between the disasters which these 
States suffered during the Civil War and the period 
of reconstruction and their acts of repudiation. 
The answer to this question will appear in a 
consideration of the effect upon these States 
whicli may be fairly attributed to the events of 
this unfortunate period in our history. 

1. First of all we note that the civil war greatly 
reduced tlie taxable basis of these States. This is 
made evident by the following table, which shows 
tiie total assessed valuation of property for tax- 
ation purposes in the States enumerated for the 
yearn 1860 and 1870.^ 


^ TlieRO figures include the assessments both of real estate and 
personal property, and so the difference between the figures for 
IStiO and 1870 may be partially explainod by the emancipation of 
the slav(r’, tMio in 1870 no longer appeared in the item of personal 
property, but who, nevertlieless, should not be left out of any esti- 
mate of the tax-paying power of the Southern States. The iiifla- 
tion of the currency in 1870 offsets tins error partially. The 
assossmout^of real estate — which was not affected by the disap- 
pearance of slaves horn the category of property shows a de- 
crease, not so great as that indicated in the table, but one which 
was;' nevertheless, enormous. 
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Prr cent of 



• 1860. 

1870. 

decrease. 

Virginia .... 

$6.57,021,^36 

$6a5,978,190 

23 

North Carolina . . 

292,297,602 

130,.378»190 

55.4 

South Carolina . .“ 

489,319,128 

lS;5,913,a27 

62.4 

Georgia .... 
Florida 

■ 618,232,387 

227,219,519 

63.2 

68.929, 6a5 

32.480,843 

52.9 

Alabama .... 

432; 198.762 

1155,582,505 

64 

Mississippi . . . 

509,472,912 

•177,278,890 

65,5 

Louisiana .... 

435,787,265 

253,371,890 

41.9 

Arkansas .... 

180,211, .330 

04,528,843 

47.5 

'I’ennessec . . . 

382,495,200 

253,782,101 

33.7 


2. The debts of these States were increased 
enormously during this period, as is evident from 
the following table ; ^ — 

. point 

1860. 1870. • reaiclHMl by 

tlie (Ifbt. 


Virginia $31,779,062 $47,390,839 $47,300,830 

North Carolina . , 9,099,000 29,000,045 29,000.045 

South Carolina . . 4,046,540 7,665,909 24,782,906 

Georgia 2,670,750 6,544,500 20,197,500 

Florida 4,120,000 1,288,097 5,512,268 

Alabama 6,700,000 8,478,018 31,952,IX)() 

Mississippi .... None 1,790,230 3,226,847 
Louisiana .... 4,561,100 25,021,^43 40,416,734 

Arkansas 3,092,023 3,459,557 18,287,273 

Tennessee .... 20,898,606 38,539,802 41,863,406 


These increased debts are not all, of coiysc, to 
be attributed either directly or indirectly to tlio 
Civil War, but a very largo proportion t)f the in- 
crease ivS thus attributable. A considerable portion 
of •it represents interest which accrued during the 
years of the war, the States being utterjy unable 
to pay during that period. This ttem of increase 

i*Taken fn)in U. P. I’orter’s article iii Intcrnaiio-^al Revi^fU) for 
November, 1880. ^ * 
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was very great in ^States like Virginia and Ten- 
nessee, whose ante-war debt was large. Another 
large item af increase is attributable to the period 
of reconstruction and of carpefe-bag rule. A part 
of this reijresen^s expenditures wliich were neces- 
,sary in order to put the wheels of State govern- 
ments again into operation, but another and a 
larger part rej)rescnis the extravagance of the 
car})et-bag r6ijime. Both of these items are refer- 
able directly or indirectly to the Civil War. Other 
debts were contracted during this period in aid 
of genuine public works, and, having no connec- 
tion with %that struggle, should not be consid- 
ered here. 

3. The Civil War destroyed the idea of State 
sovereignty, which the South had cherished in 
ante-war times, and, as a natural and logical 
result of this, w^cakeiied the feeling of State 
responsibility. Especially did the States believe 
themselves devoid of responsibility for the in- 
erease of debts due to the interest which accumu- 
lated during the war and to the extravagance of the 
carpet-bag Virginia’s debt controversy 

concerned this very point. The Riddlel)erger 
bill, which for a long time constituted the ulti- 
matum of a large party in that State, was ba-sed 
upon a,, calculation of the indebtedness of the 
State which lett out of account tlie interest which 
accumulated during the vrar and the interest on 
that sum ' since the war days. Repeatedly have 
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the Southern States ^isclaimeci responsibility for 
certain of the debts contracted during the period 
of reconstruction. The military governments, 
and many of those elected during the caipet-bag 
regime., were quite genemlly regarded as usurpa- 
tions maintained by the force ci the federal gov-, 
crnment, and for whose acts tlie true body politic 
of the State itself was not.responsible. 

4. The fourteenth amendment to the constitu- 
tion forced these States to repudiate the debts 
which had been contmcted in the interests of 
the rebellion. Viewed from tlie standpoijit of tlie 
States’ honor, it was not easy for loyai Southern- 
ers to distinguish between these and their other 
public debts. It was, on tlie whole, easier for 
them to repudiate the latter than the former, since 
some of them were owed to Northern capitalists, 
and the desire to avenge themselves u[)on the 
Nortli for the disasters they had suffered was 
strong. 

When all these circumstances are considered in 
connectfon with the fact that the W'ar of secession 
was regarded in tlie South as a righteous struggle, 
brought on that section through no fault of its 
own, it is not surprising that we find the i^ofltliern 
people in a state of mind easily susceptible to 
arguments favoring repudiation. 

•Infthis review of the causes of '[repudiation no 
account has been taken of fundamental differences 
of character between the Northern and Southern 
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people. It has him alleged in the course of these 
debt controversies that tlie Southern character was 
unreliable nn the matter of debt payment. The 
fact that only Southern States repudiated during 
that period of hnancial embarrassment which suc- 
ceeded the crisis cf 1837 might be regarded as proof 
of this unreliability. Pennsylvania, Indiana, and 
Illinois were in as great financial straits as Missis- 
sippi, but they paid their debts in full, while 
Mississippi repudiated a portion of hers. In 
Maryland, on the border line between the North 
and South, a arose which favored repudia- 
tion, but it was unable to carry a majority of the 
Iieople or of tlie legislature wdth it. In speaking 
of Mississippi, Judge Curtis in the article already 
several times referred to said ; 

“An intelligent foreigner, ■who feels a just 
indignation wdien he hears of repudiation, jirob- 
ably knows the difference between a Highland 
chieftain and a London merchant, but is profoundly 
ignorant that differences quite as great exist 
between the people of Mississippi and the people 
of Massachusetts. Probalily there aie few jioints 
in whieh these differences would be so likely to 
be ex'iiihited as upon the matter of paying debts. 
To pay debts punctually is the point of honor 
among all commercial i)eoples. But the planters 
of MississippiHio not so esteem it. They a-* not 
feel the imporUince of an exact conformity to 
contract^. It has not been their habit to meet 
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their engagements 04 the veiy^day if not quite 
convenient. Certainly they attach no idea of dis- 
honesty to such a coui-sc of dealing, •^riiey mean 
to pay, but tlxey did not expect when they eon- 
tnicted the debt to distress thems^dves about the 
payment. If a friend wants a* thousand dollars 
for a loan ora gift, lie can have it, though perliaps 
a creditor wants It also. We do not mean to in- 
timate that there arc no high qualities in such a 
character, but they are diffenuit from those whicli 
make good bankers and merchants ; and, therefore, 
bankers and mercliants ought not to expect such 
men to look at a debt just as they do.”» 

This statement'was written in 184-J, and ])rob- 
al)ly expresses what was true at that time. Very 
likely the Southern method of looking at diibts 
and the obligation to pay them was different from 
the Northern, owing to the differences between the 
industrial cliaracteristies of the twoseetjons. I'his 
faet should be taken into consideration in account- 
ing for the repudiation acts belonging to the fii*st 
period (fescribeil above. It slionld not J )0 given 
equal weight, liowever, in the j)eriod after Ibe^ 
war. That the industrial eliaracter of tint South 
had then changed to a considerahlc cxtCnt is 
evitMjed by tlie character of the j)ul)lic works to 
the construction of whicli the States leqt their 
finairffial aid. The desire to biii UK railroads and 
canals on a large scale indicates the presence of 
the Commercial spirit wliich, according 6 ) Judge 
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Curtis, cliaracterized the North in 1844, Ever 
since the close of the great civil struggle the 
North and South have been growing alike in oc- 
cupations, spirit, and character; and tliough tlie 
new South was* only in its early infancy in the 
seventies, the cofhniercial spirit which character- 
izes it had begun to exert its inlluence. What- 
ever effect it may have had, however, was more 
than neutralized by the influences which have 
been desciibed as growing out of the Civil 
War. Up at least to the close of the period of 
reconstruction, these were all powerful in shap- 
ing the thoughts and motives of the Southern 
people. 

The various forces which have been reviewed, 
and which all must admit have been potent causes 
of repudiation, should not be overlooked in any 
liistoiical estimate of tlio moral character of the 
actions of l4ie repudiating States, or of the honesty 
and integrity of the people wlio compose them. 
Many of them were certainly temporary^ and ad- 
ventitious. It is highly probable that the com- 
J)inations of circumstances which have been 
(lescrihf^d as characteristic of the forties and the 
seventies will not occur again in our liistory. We 
should, therefore, be slow to conclude from**past 
experience that our Southern States are not to be 
relied upon for the payment of their debtsj nor 
sbould we go to tlie other extreme and, placing 
impliciff confidence in our people’s integrity,*' con- 
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elude that no safegujirds against repudiation arc 
needed. It is the purpose of our concluding 
chapter to show that sucli safeguards are desirable, 
and to suggest those which seem best adapted to 
our conditions. » 
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